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TITLE  71 
PUBLIC  WELFARE  AND  RELIEF 


CHAPTER  1 

COUNTY  POOR— CARE  OF,  BY  COUNTY  COMMISSIONERS 

Section    71-101.  The  board  of  county  commissioners  vested  with  control. 

71-102  to  71-105.     Repealed. 

71-106.  Support  of  poor  and  indigent  persons — tax  levy. 

71-107.  Poor  farm. 

71-108  to  71-110.     Repealed. 
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71-115.  Repealed. 

71-116.  Persons  belonging  to  another  county  to  be  removed. 

71-117.  Nonresidents  furnished  temporary  relief. 

71-118.  County  farm. 

71-119.  Repealed. 
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71-125.  Act  not  to  apply  to  inmates  of  soldiers'  home  and  nonresidents. 

71-101.     (4521)     The  board  of  county  commissioners  vested  with  controL 

The  board  of  county  commissioners  are  vested  with  superintendence  of  the 
poor. 


History:  Ap.  p.  Sees.  1,  2,  and  4,  pp.  457, 
458,  Bannack  Statutes;  re-en.  Sees.  1,  2  and  4, 
p.  535,  Cod.  Stat.  1871;  Sec.  1,  p.  51,  L.  1876; 
re-en.  Sec.  955,  5th  Div.  Rev.  Stat.  1879;  re-en. 
Sec.  1609.  5th  Div.  Comp.  Stat.  1887;  re-en. 
Sec.  3200.  Pol.  C.  1895;  re-en.  Sec.  2050.  Rev. 
C.  1907;  re-en.  Sec.  4521,  R.  C.  M.  1921;  amd. 
Sec.   1,  Ch.  73,  L.   1957. 

County  Still  Has  Definite  Obligations  to  Poor 

The  contention  may  not  be  sustained  that 
since  the  enactment  of  Ch.  82,  Laws  1937 
(71-201  et  seq.)  known  as  the  Public  Welfare 
Act,  the  duty  of  caring  for  county  poor  rests 
in  the  state  board  of  public  welfare;  while 
the  state  and  federal  governments  now  co- 
operate with  the  county  in  the  matter,  counties 
still  have  definite  obligations  to  the  poor  and 
needy  and  must  bear  their  proportionate  share 
of  social  relief.  State  ex  rel.  Broadwater 
County  V.  Potter,  107  M  284,  287,  84  P  2d  796. 

Discretion   of   Commissioners 

In  enacting  this  section  relative  to  the  care 
by  counties  of  their  indigent  sick,  poor  and 
infirm,  the  policy  of  the  legislature  has  been 
to  impose  a  wide  discretion  in  the  county 
commissioners  and,  in  carrying  out  such  policy. 


their  power  is  not  limited  to  placing  the  poor 
in  the  county  poorhouse,  where  there  is  one, 
or  to  contract  for  their  maintenance,  but  may, 
if  they  deem  it  proper,  extend  aid  in  the 
shape  of  fuel,  groceries,  clothing  or  by  small 
doles  of  money,  at  their  respective  places  of 
residence.  Jones  v.  Cooney,  81  M  340,  263 
P  429. 

Repealed  by  Implication 

While  repeals  by  implication  are  not  favored 
by  the  courts,  nevertheless,  held,  that  some 
of  the  provisions  of  Ch.  82,  Laws  1937  (71- 
201  et  seq.)  are  in  conflict  with  sections  71-101 
et  seq.,  relative  to  the  county  poor,  among 
them  section  71-101,  placing  the  entire  and 
exclusive  superintendence  of  the  poor  in  the 
board  of  county  commissioners,  and  that  such 
provisions  are  impliedly  repealed  by  the  chap- 
ter. State  ex  rel.  Wilson  v.  Weir,  106  M  526, 
534,  79  P  2d  305. 

Collateral  References 

Paupers  (Key  3). 
70  C.J.S.  Paupers  §  3. 

41  Am.  lur.  690,  Poor  and  Poor  Lows,  §§  13 
et  seq. 


71-102.     (4522)  Repealed— Chapter  180,  Laws  of  1953. 


Repeal 

This  section  (Ap.   p.   Sees.    1,   2   and   4,  pp. 
457,  458,  Bannack  Stat.),  relating  to  the  duty 


of  relatives  to  support  persons  without  means, 
was  repealed  by  Sec.  9,  Ch.  180,  Laws  1953. 
For  present  law,  see  sees.  71-233  to  71-240. 
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71-103.     (4523)  Repealed— Chapter  74,  Laws  of  1957. 


Repeal 

This   section  (Ap.   p.   Sees.    1,   2   and  4,   pp. 
457,  458,  Banack  Stat.),  relating  to  support  of 


intemperate  person,  was  repealed  by  Sec.   1, 
Ch.  74,  Laws  1957. 


71-104.     (4524)  Repealed— Chapter  74,  Laws  of  1957. 


Repeal 

This  section   (Ap.   p.   Sees.    I,   2  and  4,   pp. 
457,  458,  Banack  Stat.;  Sec.  1,  Ch.  19,  L  1933), 


relating  to  when  a  person  may  receive  relief 
from  the  county,  was  repealed  by  Sec.  1, 
Ch.  74,  Laws   1957. 


71-105.     (4524.1)  Repealed— Chapter  74,  Laws  of  1957. 

Repeal 

This  section  (Sec.  2,  Ch.  19,  L.  1933),  relating 


to  relief  being  worked  out  by  able-bodied  male, 
was  repealed  by  Sec.  1  ,Ch.  74,  Laws  1957. 


71-106.     (4465.4)  Support    of    poor    and    indigent    persons — ^tax    levy. 

The  board  of  county  commissioners  has  jurisdiction  and  power  under  such 
limitations  and  restrictions  as  are  prescribed  by  law: 

To  provide  for  the  care  and  maintenance  of  the  indigent  sick,  except 
as  otherwise  provided  in  other  parts  of  this  act,  or  the  otherwise  dependent 
poor  of  the  county;  erect  and  maintain  hospitals  therefor,  or  otherwise 
provide  for  the  same,  and  for  said  purposes  to  levy  and  collect  annually, 
from  each  resident  of  the  county,  between  the  ages  of  twenty-one  (21)  and 
sixty  (60)  years  a  poll  tax  of  two  dollars  ($2.00)  at  a  meeting  of  the  board 
of  county  commissioners  held  in  December  of  any  year,  to  become  effective 
as  of  January  first  of  the  following  calendar  year,  and  a  tax  on  property 
not  exceeding  three-fifths  (3/5)  of  one  per  cent  (1%),  which  last  mentioned 
levy  shall  be  made  at  the  time  other  tax  levies  are  made  on  property, 
as  provided  by  law,  or  either  of  such  levies  when  both  are  not  required, 
and  to  expend  not  to  exceed  five  per  cent  (5%)  of  any  such  levy  for  the 
collection  of  said  tax,  or  of  any  part  thereof.  Whenever  a  resolution  is 
adopted  levying  a  per  capita  tax  the  clerk  of  the  board  shall  immediately 
prepare  and  deliver  copies  thereof  to  the  county  assessor  and  county 
treasurer.  The  county  assessor  after  receiving  such  copy  of  resolution, 
when  making  an  assessment  of  any  property  belonging  to  any  person 
liable  for  the  payment  of  such  per  capita  tax  must  enter  on  the  assessment 
list,  and  also  on  any  statement  given  the  taxpayer,  showing  the  value 
of  the  property  assessed,  the  amount  of  such  per  capita  tax,  and  the  county 
treasurer  when  collecting  the  taxes  on  such  property  shall  at  the  same 
time  collect  the  amount  of  such  per  capita  tax  as  shown  on  said  statement. 


History:  En.  Subd.  5,  Sec.  1,  Ch.  100.  L. 
1931;  amd.  Sec.  1,  Ch.  165,  L.  1941;  amd.  Sec. 
1,  Ch.  23,  L.  1943;  amd.  Sec.  11,  Ch.  212,  L. 
1965.  See  history  of  Sec.   16-1001. 

Amendment 

The  1965  amendment  inserted  "except  as 
otherwise  provided  in  other  parts  of  this  act" 
after  "indigent  sick"  near  the  beginning  of 
the  second  paragraph. 

Temporary  Additional  Tax  Levy  (Laws  1965, 
Ch.  221) 

An  act  to  authorize,  in  certain  instances, 
the  boards  of  county  commisioners  to  levy  an 
additional  tax  of  not  to  exceed  ten  and  one-half 
(10.5)  mills  for  the  county  poor  funds;  provid- 
ing for  an  effective  date  and  repealing  all 
acts  and  parts  of  acts  in  conflict  herewith. 


Section  1.  Whenever  the  boards  of  county 
commissioners  of  counties  coming  within  the 
provisions  of  this  act  find  that  the  total  amount 
that  may  be  derived  from  all  other  sources 
will  be  inadequate  to  provide  the  revenue 
necessary  to  meet  the  appropriations  for  ex- 
penditures to  be  set  forth  in  the  poor  fund 
section  of  the  county  budget,  such  county 
commissioners  shall  have  the  power  and  the 
authority  to  levy,  not  to  exceed  ten  and  one- 
half  (10.5)  mills,  or  so  much  thereof  as  may 
be  necessary,  to  meet  such  expenditures,  as 
an  additional  levy  for  the  county  poor  fund 
after  receiving  a  certificate  authorizing  them 
so  to  do,  issued  by  the  state  board  of  equaliza- 
tion as  in  this  act  provided. 

Section  2.  On  or  before  the  second  Monday 
in   July,   the   boards   of   county   commissioners 
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of  counties  desiring  to  avail  themselves  of  the 
provisions  of  this  act  shall  submit  a  certified 
copy  of  their  county  poor  fund  budget  to  the 
state  examiner  and  a  like  certified  copy  of 
such  budget  to  the  state  department  of  public 
welfare.  The  state  examiner  shall  examine 
such  budget  and  if  it  is  found  by  the  state 
examiner  that  such  budget  is  in  compliance 
with  the  laws  of  this  state  and  the  rules  and 
regulations  of  such  examiner's  office,  he  shall 
so  certify  and  transmit  such  certified  copy  of 
the  budget,  together  with  his  certificate  there- 
on, to  the  state  board  of  equalization.  The 
state  department  of  public  welfare  shall  ex- 
amine such  budget  and  if  it  finds  the  expendi- 
tures and  revenues  of  the  previous  year  are 
correct  and  the  estimated  expenditures  and 
revenues  for  the  current  year  are  approxi- 
mately correct,  then  such  department  shall 
transmit  such  copy,  together  with  its  certificate, 
to  the  state  board  of  equalization. 

Section  3.  The  state  board  of  equalization 
shall,  on  receipt  of  the  certified  copies  of 
such  county  poor  fund  budget  containing  cer- 
tificates as  provided  in  section  2  hereof, 
examine  such  documents  and  if  such  board 
finds  that  a  levy  as  authorized  in  section  1, 
or  any  part  thereof,  in  addition  to  all  other 
poor  fund  revenues  is  necessary,  the  said 
board  shall  certify  the  amount  of  the  levy 
to  be  made  by  the  county  commissioners  of 
such  county  and  transmit  such  certificates  to 
such  board  of  county  commissioners  who  shall 
thereupon  be  authorized  to  make  such  levy 
as   is   authorized. 

Section  4.  This  act  shall  be  in  full  force 
and  effect  from  the  first  day  of  July,  1965  to 
the  thirtieth  day  of  June,   1967. 

Section  5.  All  acts  and  parts  of  acts  in 
conflict  herewith  are  hereby  repealed. 

Prior  laws,  identical  in  nature,  were  Laws 
1955,  Ch.  73,  in  force  from  July  1,  1955  to  June 
30,  1957;  Laws  1957,  Ch.  36,  in  force  from 
July  1,  1957  to  June  30,  1959;  Laws  1959,  Ch. 
46,  in  force  from  July  1,  1959  to  June  30,  1961; 
Laws  1961,  Ch.  10,  in  force  from  July  1,  1961 
to  June  30,  1963;  and  Laws  1963,  Ch.  262,  in 
force  from  July  1,  1963  to  June  30,  1965. 

Power  to  Maintain  County  Re-employment 
Offices 

The  power  of  boards  of  county  commis- 
sioners    to     establish     county    re-employment 


offices,  while  not  in  express  terms,  flows  from 
powers  expressly  conferred  with  relation  to 
the  care  of  the  poor,  such  as  this  section, 
giving  them  broad  discretionary  power  to 
"otherwise  provide  for  the  same,"  and  on  ap- 
plication for  writ  of  supervisory  control  to  re- 
view judgment  of  district  court  in  upholding 
the  action  of  a  board  declaring  an  emergency 
necessitating  appropriattion  of  additional 
moneys  for  its  poor  fund  budget  from  antici- 
pated revenue,  held  such  authority  exists,  the 
cost  thereof  chargeable  against  the  county 
poor  fund.  State  ex  rel.  Barr  v.  District  Court, 
108  M  433,  435,  91  P  2d  399. 

Sick  and  Poor 

For  a  decision  concerning  the  validity  of  a 
contract  entered  into  by  the  board  of  county 
commissioners  for  the  care  of  the  poor  under 
former  statutes,  see  Lebcher  v.  Commissioners 
of  Custer  County,  9  M  315,  23  P  713. 

The  board  of  county  commissioners  did  not 
have  the  power  to  erect  and  maintain  a 
detention  hospital  for  persons  affected  with 
contagious  or  pestilential  diseases,  at  the 
expense  of  the  county.  Yegen  v.  Board  of 
County  Commrs.,  34  M  79,  86,  85  P  740. 

In  enacting  section  71-101  et  seq.,  relative 
to  the  care  by  counties  of  their  indigent  sick, 
poor  and  infirm,  the  policy  of  the  legislature 
has  been  to  impose  a  wide  discretion  in  the 
county  commissioners  and,  in  carrying  out 
such  a  policy,  their  power  is  not  limited  to 
placing  the  poor  in  the  county  poorhouse, 
where  there  is  one,  or  to  contract  for  their 
maintenance,  but  may,  if  they  deem  it  proper, 
extend  aid  in  the  shape  of  fuel,  groceries, 
clothing  or  by  small  doles  of  money,  at  their 
respective  places  of  residence.  Jones  v. 
Cooney,  81  M  340,  346,  263  P  429. 

While  under  section  16-3211  (since  repealed), 
the  county  auditor  is  made  the  superintendent 
of  the  poor  who  must  care  for  and  examine 
all  claims  that  may  be  made  upon  the  county 
for  charity,  he  must  do  so  under  such  rules 
and  regulations  as  the  commissioners  may 
prescribe  in  their  discretion.  Jones  v.  Cooney, 
81  M  340,  263  P  429. 

Collateral  References 

Paupers  (Key  3), 
70  CLS.  Paupers  §  3. 

Reimbursement  of  public  for  financial  assist- 
ance to  aged  persons.  29  ALR  2d  731. 


71-107.  (4465.5)  Poor  Farm.  The  board  of  county  commissioners  has 
jurisdiction  and  power  under  such  limitations  and  restrictions  as  are  pre- 
scribed by  law: 

To  provide  a  farm  for  the  support  of  the  poor  of  the  county,  and  make 
regulations  for  working  the  same. 


History:     En.    Subd.   6.   Sec.    1,   Ch.    100,   L. 
1931.  See  history  of  Sec.  16-1001. 

Cross-Reference 

Power    of    county    commissioners    to    lease 


county  property  for  operation  of  a  boarding 
home  or  nursing  home  for  aged  persons, 
sec.    16-1036. 
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Collateral  References  Cross-References 

Paupers  (Key  9).  Power   of   county   commissioners   to   operate 

70  CJS    Paupers  §   17  boarding  home  or  nursing  home  for  the  aged, 

sees.  16-1001,  16-1037,  16-1038. 

71-108.     (4525)  Repealed— Chapter  74,  Laws  of   1957. 

Repeal  relating  to  the  care  of  county  poor  and  indigent 

This   section  (Ap.   p.   Sees.    1,   2  and  4,   pp.  sick  and  infirm,  was  repealed  by  Sec.   1,  Ch. 

457,  458,  Bannock  Stat.;  Sec.  1,  Ch.  29,  L  1909;  ^4,   Laws    1957. 

Sec.  1,  Ch.  50,  L.  1933;  Sec.  1,  Ch.  131,  L.  1943), 

71-109.     (4526)  Repealed— Chapter  74,  Laws  of  1957. 

Repeal  Sec.  2,  Ch.   131,  L.   1943;    Sec.   1,  Ch.    124,  L. 

This   section  (Ap.   p.   Sees.    1,   2   and   4,   pp.  1949),    relating    to    contracts   for   care    of    poor 

457,  458,  Banack  Stat.;  Sec.  2,  Ch.  29,  L.  1909;  ^tnd    indigent    sick   and   infirm,   was   repealed 

Sec.  1,  Ch.  45,  L.  1911;  Sec.  2,  Ch.  50,  L.  1933;  ^y  Sec.   1,  Ch.  74,  Laws   1957. 

71-110     (4527)  Repealed— Chapter  74,  Laws  of  1957. 

Repeal  relating    to    the    contract    for    medicines    and 

This   section   (Ap.   p.   Sees.    1,   2   and  4,  pp.  medical  attendance,  was  repealed  by  Sec.   1, 

457,  458,  Bannack  Stat.;  Sec.  1,  Ch.  31,  L.  1917;  Ch.    74,   Laws    1957. 
See.  1,  Ch.  55,  L.  1927;  Sec.  3,  Ch.  131,  L.  1943), 

71-111.  Contracts — when  to  be  made.  Whenever,  under  existing  laws, 
the  board  of  county  commissioners  is  authorized  to  make  contracts  for  one 
year  and  no  time  is  specified  when  the  contracts  shall  be  made,  it  shall  be 
the  duty  of  the  county  commissioners  hereafter  whenever  possible,  to  make 
such  contracts  in  the  month  of  June  of  each  year  so  that  they  will  be  better 
enabled  to  prepare  their  budget  which  under  existing  laws,  must  be  pre- 
pared during  the  month  of  July.  If  any  contracts  have  heretofore  been 
made  at  any  other  time  of  the  year  and  the  contracts  expire  before  the 
month  of  June,  1944,  the  county  commissioners  shall  make  a  contract  for 
the  period  between  the  time  when  the  contracts  now  expire  and  June,  1944, 
and  thereafter  make  the  contracts  as  of  the  month  of  June  each  year. 

History:     En.  Sec.  4,  Ch.  131.  L.  1943. 

71-112.     (4528)  Repealed— Chapter  74,  Laws  of  1957. 

Repeal  rejection  of  any  bid,  was  repealed  by  Sec.   1, 

This   section   (Ap.   p.    Sees.    1,   2   and   4,   pp.       Ch.   74,   Laws    1957. 
457,458,  Bannack  Stat.),  relating  to  the  board's 

71-113  (4529)  Bond  of  contractor — duty  of  physician  to  examine  and 
notify  contractor.  Any  person  with  whom  any  such  contract  is  made  must 
execute  a  bond  to  the  state  in  a  sum  not  less  than  one  thousand  nor  more 
than  five  thousand  dollars,  with  two  or  more  sureties,  conditioned  for  the 
faithful  performance  of  his  contract;  said  bond  to  be  approved  by  and 
filed  with  the  chairman  of  the  board.  It  is  the  duty  of  the  physician  with 
whom  the  contract  for  medical  attendance  is  made  to  examine  each  week 
any  person  who  is  a  charge  upon  the  county,  and  if,  after  such  examina- 
tion, he  is  satisfied  that  such  person  is  able  to  support  and  maintain  himself, 
he  must  so  notify  the  contractor  having  the  person  in  charge,  by  leaving 
with  the  contractor  a  notice  of  the  fact  that  such  person  requires  no  further 
medical  attendance,  and  file  a  duplicate  thereof  with  the  clerk  of  the  board. 
After  the  serving  of  said  notice  and  filing  the  duplicate  thereof  with  the 
clerk,  the  person  mentioned  therein  ceases  to  be  a  charge  upon  the  county. 

History:     Ap.  p.  Sees.   1,  2  and  4,  pp.  457.       Sec.    1617.   5th   Div.    Comp.    Stat.    1887;    re-en. 

458.  Bannack  Stat.;  re-en.  sees.  1.  2  and  4,  p.       See.  3208.  Pol.  C.  1895;  re-en.  See.  2058.  Rev. 
535.  Cod.  Stat.  1871;  See.  9.  p.  54,  L.  1876.  re-       C.   1907;   re-en.  See.  4529.  R.  C.  M.   1921. 

en.  See.  963.  5th  Div.  Rev.  Stat.   1879;  re-en. 
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71-114.  (4530)  Persons  falling  sick  to  be  cored  for.  When  any  nonresi- 
dent without  means  is  sick  within  any  county  in  this  state,  and  not  able  to 
pay  his  board,  nursing,  or  medical  attendance,  the  board  must,  on  applica- 
tion being  made,  give  assistance  to  such  person  as  is  necessary,  and  if  the 
person  dies,  the  board  must  give  him  a  decent  burial,  and  make  allowance 
for  the  expenses  incurred  and  order  the  same  to  be  paid  out  of  the  county 
treasury. 

History:     Ap.  p.  Sees.   1,  2  and  4,  pp.  457,  medical    and    surgical   attention   and   hospital- 

458,Bannack  Stat.;    re-en.   Sees    1,   2   and   4   p.  ization   and  is  removed   to  another  county  to 

535,  Cod.  Stat.   1871;   Sec.   10,  p.  54,  L.   1876;  obtain    such    treatment    the    county    in    which 

re-en.  See.  964,  5th  Div.  Rep.  Stat.  1879;  re-en.  the  injury  occurred  is  liable.  Musselshell  Coun- 

Sec.    1618,   5th   Div.   Comp.   Stat.    1887;    re-en.  ty  v.  Petroleum  County,  118  M  1,  161  P  2d  905, 

See.  3209,  Pol.  C.  1895;  re-en.  See.  2059,  Rev.  908. 

C.  1907;  re-en.  Sec.  4530,  R.  C.  M.  1921.  Collateral  References 

Operation  and  Effect  Paupers  (Key  43   (1). 

Where    an    indigent    nonresident    is    injured  70  C.J.S.  Paupers  §  72. 
within    the    county    and    requires    immediate 

71-115.     (4531)  Repealed— Chapter  74,  Laws  of  1957. 

Repeal  Sec.    1,   Ch.    19,    Ex.    L.    1933),   relating   to    the 

This   section  (Ap.   p.   Sees.    1,   2   and   4,   pp.       application  of  persons  seeking  relief,  was  re- 

457,  458  Bannock  Stat.;  Sec.  1,  Ch.  91,  L.  1931;       pealed  by  Sec.   1,  Ch.  74,  Laws  1957. 

71-116.     (4532)  Persons  belonging   to   another   county   to   be   removed. 

When  application  is  made,  if  it  appears  to  the  satisfaction  of  the  board  that 
the  person  applying  has  resided  in  the  county  for  one  (1)  year,  he  is  en- 
titled to  the  relief  provided  by  this  chapter;  but  if  on  examination  it  ap- 
pears that  the  applicant  is  a  resident  of  some  other  county  of  the  state,  the 
board  may  provide  him  with  transportation  funds  to  move  to  the  county  of 
which  he  is  a  resident. 

History:     Ap.  p.  Sees.   1,  2  and  4,  pp.  457,       Sec.  2,  Ch.  91.  L.   1931;   amd.  See.  2.  Ch.  19, 

458,  Bannock   Stat.;    re-en.    Sees    1,   2    and    4,       Ex.  L.  1933. 

p.  535.  Cod.  Stat.  1871;  Sec.  12.  p.  54.  L  .1876;  r-  n   .       i  n  x  .^  „  „ 

e        oee    c»i-rk-      r»        e»  .    i  o-ro  Collateral  References 

re-en.  Sec.  986.  5th  Div.  Rev.  Stat.  1879;  re-en. 

Sec.    1620.   5th   Div.   Comp.   Stat.    1887;    re-en.  Paupers  (Key   19  (7),  32). 

Sec.  3211,  Pol.  C.  1895;  re-en.  See.  2061,  Rev.  ^0  C.  J.  S.  Paupers  §§  32,  54. 

C.  1907;  re-en.  Sec.  4532,  R.  C.  M.  1921;  amd. 

71-117.  (4533)  Nonresidents  furnished  temporary  relief.  Persons  who 
have  not  been  resident  of  a  county  one  (1)  year  may  be  furnished  relief  by 
the  commissioners  in  cases  of  extreme  necessity  and  destitution. 

History:       Ap.  p.  Sees.  1,  2  and  4,  pp.  457,       3,  Ch.  91.  L.  1931;  amd.  Sec.  3,  Ch.  19.  Ex.  L. 

458.   Bannaek   Stat.;    re-en.   Sees.    1.   2    and    4.       1933. 

p.  535.  Cod.  Stat.  1871;  Sec.  13.  p.  55.  L.  1876;  /-  „   .       i  o   x 

e        OCT    c.i-  TN-      o        o.   1    lorro  CoUaterol  References 

re-en.  See.  967.  5th  Div.  Rev.  Stat.  1879;  re-en. 

See.  1621.  5th  Div.  Comp.  Stat.  1887;  re-en.  See.  Paupers    (Key    43    (1). 

3212,  Pol.   C.    1895;    re-en.   Sec.   2062.  Rev.   C.  ^°  C.  J.  S.  Paupers  §  72. 

1907;  re-en.  See.  4533.  R.  C.  M.  1921;  amd.  Sec. 

71-118.  (4534)  County  farm.  The  board  may  purchase,  improve,  and 
keep  in  repair  a  tract  of  land  not  exceeding  one  hundred  and  sixty  (160) 
acres,  to  be  known  as  the  county  farm,  and  to  erect  thereon  suitable  build- 
ings for  the  use,  health,  and  employment  of  all  persons  as  are  a  county 
charge,  and  the  county  farm,  and  the  buildings  thereon,  must  be  under 
such  rules  and  regulations  as  the  board  orders.  It  may  also  provide  for 
the  care,  support,  and  maintenance  of  the  sick,  poor,  and  infirm  of  the 
county  upon  such  farm. 
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History:     Ap.  p.  Sees.   1,  2  and  4,  pp.  457,  References 

58.   Bannack   Stat.;    re-en.   Sees.    1.   2   and   4.  t^v,^o  ^r    rr 


458,   Bannaek   Stat.;    re-en.   Sees.    1.   2   and   4,  jones  v.  Cooney,  81  M  340,  345,  263  P  429; 

p.  535,  Cod.  Stat.  1871;  Sec.  14,  p.  55,  L.  1876;  Gagnon  v.  Jones,  103  M  365,  368,  62  P  2d  683; 

re-en.  Sec.  968,  5th  Div.  Rev.  Stat.  1879;  re-en.  Goetschius   v.   Lasich,    137   M   465,    353   P   2d 

Sec.    1622,   5th   Div.   Comp.   Stat.    1887;    re-en.  g?,  93. 

Sec.  3213,  Pol.  C.  1895;  re-en.  Sec.  2063,  Rev. 

C.  1907;  re-en.  Sec.  4534,  R.  C  M.  1921;  amd.  Collateral  References 

See.  2,  Ch.  73,  L.  1957.  Paupers  (Key  45). 

70  C.J.S.  Paupers  §  77. 

71-119.     (4535)  Repealed— Chapter  74,  Laws  of  1957. 

Repeal  moneys    in   the   poor   fund,   was   repealed   by 

This   section  (Ap.  p.   Sees.    1,  2  and  4,  pp.       Sec.  1,  Ch.  74,  Laws  1957. 
457,    458,    Bannack    Stat.)   relating    to    surplus 

71-120.     (4536)  Burial  of  deceased  soldiers,  sailors  and  marines.     It  shall 

be  the  duty  of  the  board  of  commissioners  of  each  county  in  this  state  to 
designate  some  proper  person  in  the  county,  who  shall  be  known  as  veterans' 
burial  supervisor,  preferably  an  honorably  discharged  soldier,  sailor  or 
marine,  whose  duty  it  shall  be  to  cause  to  be  decently  interred  the  body  of 
any  honorably  discharged  person,  whether  male  or  female,  and  including 
nurses,  who  shall  have  served  in  any  branch  of  the  armed  services  of  the 
United  States  and  who  may  hereafter  die.  Such  buriel  shall  not  be  made 
in  any  burial  grounds  or  cemetery,  or  in  any  portion  of  any  burial  grounds 
or  cemetery,  used  exclusively  for  the  burial  of  pauper  dead;  provided,  (1) 
the  expense  of  burial  shall  be  the  sum  of  one  hundred  fifty  dollars  ($150.00), 
to  be  paid  by  the  county  commissioners  of  the  county  in  which  the  deceased 
was  an  actual  bona  fide  resident  at  the  time  of  death,  and  provided  (2)  that 
the  benefits  hereof  shall  not  be  available  in  the  case  of  any  decendent  whose 
executor,  administrator  or  heirs  waive  the  benefits  hereof. 

In  the  event  any  such  honorably  discharged  person,  male  or  female,  who 
shall  have  served  in  the  armed  services  of  the  United  States,  and  who  is  a 
resident  of  the  state  of  -Montana,  shall  die  while  temporarily  absent  from 
the  state  or  county  of  his  residence,  then  the  provisions  of  this  act  shall 
apply,  and  the  burial  expenses  not  exceeding  the  amount  herein  specified 
shall  be  paid  in  the  same  manner  as  above  provided. 

Whenever  any  such  honorably  discharged  person,  male  or  female  here- 
inbefore described  shall  die  at  any  public  institution  of  the  state  of  Mon- 
tana, other  than  the  state  soldiers'  home,  and  burial  for  any  cause  shall  not 
be  made  in  the  county  of  the  former  resident  of  the  deceased,  the  officers  of 
said  state  institution,  as  aforesaid,  shall  provide  the  proper  burial  herein 
prescribed  except  that  the  expense  of  each  burial  shall  not  exceed  the  sum 
herein  allowed,  which  expense  shall  be  paid  by  the  county  in  which  the 
decedent  resided  at  the  time  of  entry  into  such  institution,  but  no  such 
burial  shall  be  covered  by  any  special  or  standing  contract  whereby  the 
cost  of  burial  is  reduced  below  the  maximum  hereinbefore  fixed,  to  the  dis- 
paragement of  proper  interment. 

History:     En.  Sec.  1,  Ch.  39,  L.  1903;  re-en.  L.    1937:   amd.  Sec.   1,  Ch.   52,  L.    1939;   amd. 

Sec.  2065,  Rev.  C.  1907;  amd.  Sec.  1,  Ch.  89,  Sec.  1,  Ch.  25.  L.  1945. 
L.  1909;  amd.  Sec.   1,  Ch.   109,  L.  1911;  amd.  ^  n  .       i  «  i 

Sec.  1,  Ch.  178,  L.  1919;  amd.  Sec.  1,  Ch.  194,  Collateral  References 

L.  1921;  re-en.  Sec.  4536.  R.  C.  M.  1921;  amd.  A^my  and  Navy  (Key  53). 

Sec.  1,  Ch.  181.  L.  1931;  amd.  Sec.  1.  Ch.  163.  6  C.J.S.  Army  and  Navy  §  63. 


71-121.  (4537)  County  of  residence  to  bear  expense.  The  expenses  of 
such  burial  shall  be  paid  by  the  county  in  which  such  soldier,  sailor,  or 
marine  dies,  but  if  such  deceased  person  has  a  residence  in  another  county 
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in  this  state  than  the  one  paying  the  expenses,  the  county  of  his  residence 
shall  refund  the  money  advanced  by  the  county  where  he  died.  Expenses  of 
such  funeral  shall  be  audited  and  paid  as  other  expenses  are  audited  and 
paid  by  the  county. 

History:  En.  Sec.  2.  Ch.  39,  L.  1903:  re-en. 
Sec.  2066,  Rev.  C.  1907;  re-en.  Sec.  4537, 
R.  C.  M.  1921. 

71-122.  (4538)  Person  conducting  burial  to  report  expense.  It  shall  be 
the  duty  of  the  person  appointed  as  provided  in  section  71-120  to  cause 
such  deceased  person  to  be  buried  as  provided  in  this  act,  and  he  shall  im- 
mediately report  his  action  to  the  clerk  of  the  board  of  county  commis- 
sioners, setting  forth  all  the  facts,  together  with  the  name,  rank,  or  com- 
mand, so  far  as  is  known,  to  which  the  deceased  belonged,  as  such  soldier, 
sailor,  or  marine,  the  date  of  death,  place  of  burial,  and  his  occupation 
while  living,  and  also  an  itemized  statement  of  the  expenses  incurred  by 
reason  of  such  burial. 

History:  En.  Sec.  3,  Ch.  39,  L.  1903:  re-en. 
Sec.  2067,  Rev.  C.  1907:  amd.  Sec.  1,  Ch.  109, 
L.  1911:  re-en.  Sec.  4538,  R.  C.  M.  1921. 

71-123.  (4539)  Duty  of  county  clerk.  It  shall  be  the  duty  of  the  clerk 
of  the  board  of  county  commissioners,  upon  receiving  the  report  and  state- 
ment of  expenses  provided  for  in  this  act,  to  transcribe,  in  a  book  to  be 
kept  for  that  purpose,  all  the  facts  contained  in  such  report  concerning 
such  soldier,  sailor,  or  marine.  It  shall  also  be  the  duty  of  said  clerk,  upon 
receiving  the  report  of  the  burial  of  such  deceased  person,  to  make  appli- 
cation to  the  proper  authorities  under  government  of  the  United  States 
for  a  suitable  headstone,  as  provided  by  act  of  Congress,  and  to  cause  the 
same  to  be  placed  at  the  head  of  the  grave  of  such  soldier,  sailor,  or  marine, 
the  expense  of  which  shall  not  exceed  the  sum  of  twenty  dollars  for  cartage 
of  and  properly  setting  up  each  stone.  The  expense  thus  incurred  shall  be 
audited  and  paid  as  provided  in  section  71-121  for  the  burial  expenses. 

History:     En.  Sec.  4,  Ch.  39,  L.   1903;  re-en.  Amendment 

Sec.  2068,  Rev.  C.   1907:   re-en.   Sec.  4539.  R.  The    1963   amendment   increased   the   allow- 

C.  M.  1921:  amd.  Sec.  1,  Ch.  146.  L.  1963.  ance    specified    near    the    end    of    the    second 

sentence  from  $10  to  $20. 

71-124.     (4540)  Person  conducting  burial  not  to  receive  compensation. 

The  person  appointed  as  provided  in  section  71-120  shall  not  receive  any 
compensation  for  any  duties  he  may  perform  in  compliance  with  this  act. 

History:  En.  Sec.  5,  Ch.  39,  L.  1903:  re-en. 
Sec.  2069,  Rev.  C.  1907:  re-en.  Sec.  4540, 
R.  C.  M.  1921. 

71-125.  (4541)  Act  not  to  apply  to  inmates  of  soldiers'  home  and  non- 
residents. This  act  shall  not  apply  to  such  soldiers,  sailors  or  marines  as 
may  hereafter  die  in  the  state  soldiers'  home  in  this  state,  and  this  act  shall 
not  apply  to  such  soldiers,  sailors  or  marines  who,  at  the  time  of  their  death, 
shall  not  have  a  legal  residence  within  this  state. 

History:  En.  Sec.  6,  Ch.  39,  L.  1903:  re-en. 
Sec.  2070.  Rev.  C.  1907:  re-en.  Sec.  4541, 
R.  C.  M.  1921:  amd.  Sec.  1,  Ch.  125,  L.  1931. 
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CHAPTER  2 

PUBLIC  WELFARE  ACT  PART  I— TO  ESTABLISH  A  STATE  DEPARTMENT  OF 
PUBLIC  WELFARE  AND  COUNTY  DEPARTMENTS  OF  PUBLIC  WELFARE 

Section    71-201.  Creation  of  department. 

71-202.  Appointment  of  state  board — creation — salary — bond. 

71-203.  Powers  and  duties  of  the  state  board. 

71-204.  Authority  of  board — disclosure  of  certain  information  forbidden. 

71-205.  Authority  of  state  department — federal  funds — conformity. 

71-206.  Records  to  be  maintained  and  reports  rendered. 

71-207.  Legal  services. 

71-208.  Divisions  of  administration. 

71-209.  Powers  and  duties  of  the  state  administrator. 

71-210.  Authority  and  activities  of  the  state  department. 

71-211.  Board  to  act  as  agency  of  federal  government — assistance  to  ward  Indians. 

71-212.  State  grants-in-aid. 

71-213.  County  departments  to  be  established. 

71-214.  County  commissioners  ex  officio  county  welfare  board — compensation. 

71-215.  County  attorney  and  clerk — ex  officio  duties. 

71-216.  Powers  and  duties  of  the  county  board. 

71-217.  Staff  personnel — how  selected,  paid  and  controlled — dismissal. 

71-218.  Field  supervisors — functions. 

71-219.  Grants-in-aid  based  on  need  and  after  investigation. 

71-220.  Reports  to  state  board. 

71-221.  Functions  and  activities  of  the  county  department. 

71-222,  Per  capita  and  millage  taxes  to  be  levied — expenditures — budgets. 

71-223.  Right  of  appeal. 

71-224.  Right  to  hold  property. 

71-225.  Power  to  make  contracts. 

71-226.  Fraudulent  acts. 

71-227.  Approval  or  denial  of  applications. 

71-228.  Revocation  of  assistance. 

71-229.  Assistance  not  assignable  nor  subject  to  legal  process. 

71-230.  Method  of  issuing  grants — reimbursement. 

71-231.  Records  and  reports. 

71-231.1.  Filing  of  records  showing  recipients  of  public  assistance — public  records —  de- 
struction after  four  years. 

71-231.2  Misuse  of  public  assistance  information. 

71-231.3.  Penalty. 

71-232.  Limitations  of  act. 

71-233.  Prerequisite  to  eligibility  of  applicant,  investigation  of  financial  condition  of 
applicant's  relatives — report  to  state  department  of  public  welfare. 

71-234.  Determination  of  liability  for  contribution  to  applicant's  support. 

71-235.  Living  relatives — jointly  and  severally  liable — scale  of  contribution. 

71-236.  Investigation  of  relatives'  state  income  tax  returns — return  prima-facie  evidence 
of  income — penalty  for  disclosing  contents  of  return. 

71-237.  Effect  of  liability  of  relative  on  granting  or  continuing  assistance  to  a  recipient. 

71-238.  Right  of  action  against  relatives  for  contribution. 

71-239.  State  department  subrogated  to  recipient's  cause  of  action  against  relatives. 

71-240.  Commencement  of  action — disbursement  of  funds  collected. 

71-241.  Agreement  for  lien  on  real  property  of  recipient  of  public  assistance  other  than 
recipients  of  general  relief  for  aid  to  dependent  children. 

71-242.  Award  of  public  assistance — ineligibility  upon  transfer  of  property,  when. 

71-243.  Filing  of  lien — indexing — priority. 

71-244.  Foreclosure  of  lien. 

71-245.  Release  or  partial  release  of  lien,  when. 

71-246.  Lien  to  attach  to  all  recipients  after  July  1,  1953 — suspension  of  assistance  to 
recipients  who  fail  to  agree  to  lien. 

71-247.  Recovery  from  the  estate  of  a  decedent — claim  for  assistance  paid. 

71-248.  Lien  not  to  sever  a  joint  tenancy  or  affect  ihe  right  of  survivorship. 

71-249.  Prevention  of  exploitation  of  recipients. 

71-250.  Disposition  of  sums  recovered. 

71-201.      Creation  of  department.     There    is    hereby    created    and    estab- 
lished a  state  department  of  public  welfare  which  shall  consist  of  a  state 
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board  of  public  welfare,  a  state  administrator  of  public  welfare  and  such 
other  officers  and  employees  as  may  be  hereinafter  authorized. 


History:     En.  Sec.  1.  Part  1.  Ch.  82.  L.  1937. 

Constitutionality 

Legislative  control  over  counties  is  supreme, 
except  as  restricted  by  the  constitution,  and 
while  the  duty  to  care  for  the  poor  is  primarily 
an  obligation  of  the  counties  under  Art.  X, 
sec.  5  of  the  state  Constitution,  the  state  may 
offer  co-operation  and  assistance,  and  the 
legislature  has  the  right  to  enact  provisions, 
binding  upon  the  counties,  as  to  how  they 
shall  care  for  their  poor,  even  though  such 
action  may  amount  to  dictation  to  them  con- 
cerning expenditures  of  their  own  funds.  Not 
violative  also  of  Art.  XII,  sec.  4,  Constitution. 
State  ex  rel.  Wilson  v.  Weir,  106  M  526,  532, 
534,  79  P  2d  305. 

County  Board  Rules  Must  Conform  to  Statute 

The  rules  and  regulations  adopted  by  a 
county  board  of  public  welfare  must  conform 
to,  and  not  be  inconsistent  with  the  positive 
provisions  of  the  statutes,  the  power  given 
to  the  board  in  that  behalf  not  authorizing  it 
to  change  the  form  of  relief  prescribed  by  the 
legislature,  under  the  claim  that  by  certain 
provisions  of  the  act  it  is  given  discretion  in 
choosing  the  kind  or  form  of  relief  it  may 
award.  State  ex  rel.  Wilson  v.  Weir,  106  M  526, 
530,    79   P   2d   305. 

How  Exhaustion  of  Poor  Fund  Remedied 

Exhaustion  of  the  county  poor  fund  out  of 
which  county  welfare  board  applications  for 
relief   must   be   paid,   held   no   excuse   for  de- 


clining to  issue  warrants  or  checks  thereon, 
since,  in  such  event,  a  special  tax  levy  may 
be  made,  unless  prohibited  by  the  constitution, 
or  assistance  may  be  asked  from  the  state 
welfare  fund.  State  ex  rel.  Wilson  v.  Weir, 
106  M  526,  530,  79  P  2d  305. 

Repealing  by  Implication  Statutes  on  County 
Poor 

While  repeals  by  implication  are  not  favored 
by  the  courts,  nevertheless,  held,  that  some 
of  the  provisions  of  Ch.  82,  Laws  1937  (71-201 
et  seq.)  are  in  conflict  with  sections  71-101 
et  seq.,  relative  to  the  county  poor,  among 
them  section  71-101,  placing  the  entire  and 
exclusive  superintendence  of  the  poor  in  the 
board  of  county  commissioners,  and  that  such 
provisions  are  impliedly  repealed  by  the 
chapter.  State  ex  rel.  Wilson  v.  Weir,  106  M 
526,  534,  79  P  2d  305. 

References 

State  ex  rel.  Barr  v.  District  Court,  108  M 
433,  436,  91  P  2d  399;  State  ex  rel.  Nelson  v. 
Board  of  County  Commrs.,  Ill  M  395,  396, 
109  P  2d  1106  (reference  is  to  Public  Welfare 
Act  as  a  whole);  State  ex  rel.  Lewis  and  Clark 
County  V.  State  Board  of  Public  Welfare,  112 
M  380,  387,  117  P  2d  259  (refers  to  Public 
Welfare  Act  as  a  whole);  State  ex  rel.  Inter- 
national Union  of  Mine,  Mill  &  Smelter  Workers 
V.  Montana  State  Dept.  of  Public  Welfare,  136 
M  283,  347  P  2d  727;  Anderson  vs.  United 
States  Civil  Service  Commission,  119  F  Supp 
567,  573. 


71-202.       Appointment   of  state   board — creation — salary — bond.       (a)   The 

state  board  of  public  welfare  shall  consist  of  five  (5)  members  appointed 
by  the  governor  with  the  advice  and  consent  of  the  senate  on  the  basis 
of  a  broad  experience  and  interest  in  civic  affairs  and  matters  of  public 
welfare.  The  members  of  the  state  board,  no  more  than  three  (3)  of  whom 
shall  be  of  the  same  political  party,  shall  be  appointed  on  or  before  Feb- 
ruary 1st  of  each  year  in  which  the  terms  of  members  expire,  to  hold  office 
for  overlapping  terms  of  four  (4)  years  each;  provided,  however,  that  the 
persons  heretofore  appointed  and  now  serving  as  such  shall  constitute  the 
state  board  of  public  welfare  under  this  act,  until  their  successors  are 
appointed.  The  governor  shall  fill  the  first  two  (2)  vacancies  in  the  state 
board  as  now  constituted  by  the  appointment  of  members  whose  terms  shall 
expire  on  March  3,  1955,  and  shall  fill  the  remaining  three  (3)  vacancies  in 
the  state  board  as  now  constituted  by  the  appointment  of  members  whose 
terms  shall  expire  on  March  3,  1957.  Board  members  may  be  removed  by 
the  governor  for  cause. 

(b)  Each  member  of  the  state  board  shall  be  a  citizen  of  the  United 
States  and  a  resident  of  the  state  of  Montana  for  a  period  of  five  (5)  years 
immediately  preceding  the  date  of  his  appointment.  Appointments  to  fill 
vacancies  in  the  membership  of  the  state  board  shall  be  made  by  the  gov- 
ernor for  the  remaining  portion  of  such  term. 

(c)  The  members  of  the  state  board  shall  take  and  subscribe  to  the 
constitutional  oath  of  office. 
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(d)  The  governor  shall  designate  the  chairman  of  the  state  board  and 
the  state  board  shall  elect  such  remaining  officers  of  the  board  as  it  may 
deem  necessary. 

(e)  Each  member  of  the  state  board  of  public  welfare  shall  receive 
fifteen  dollars  ($15.00)  per  diem  for  each  day  actually  spent  in  the  perform- 
ance of  his  duties  and  his  actual  necessary  traveling  and  other  ex- 
penses in  going  to,  attending  and  returning  from  meetings  of  the  board, 
and  his  actual  and  necessary  traveling  and  other  expenses  incurred  in  the 
discharge  of  such  duties  as  may  be  requested  of  him  by  a  majority  vote  of 
the  board,  but  in  no  event  shall  a  member's  per  diem  payments  exceed  one 
thousand  dollars  ($1,000.00)  in  any  one  (1)  year.  No  member  of  the  state 
board  shall  have  any  direct  financial  interest  in  or  profit  by  any  of 
the  operations  of  the  state  department  of  public  welfare  or  any  of  its 
agencies. 

Per  diem  and  expenses  of  state  board  members  shall,  upon  claims  being 
presented  according  to  state  law,  be  paid  out  of  funds  appropriated  to  the 
state  department  of  public  welfare. 

History:     En.  Sec.  2,  Part  1,  Ch.  82,  L.  1937;  furnish    a    surety    company    bond    conditioned 

amd.  Sec.  1,  Ch.  26,  L.  1953;  amd.  Sec.  1,  Ch.  upon    the    faithful    and    proper    discharge    of 

117,  L.  1957;  amd.  Sec.  29,  Ch.  177,  L.  1965.  their   duties   in   the   amount   of   five   thousand 

-  ,        .  dollars  ($5,000.00)   each,  running  to  the  state 

of  Montana,   the   premium   of  which   shall  be 

The   1965  amendment  deleted  from  the  end  paid  by  the  state." 
of  subsection  (c)  a  clause  reading,"  and  shall 

71-203.  Powers  and  duties  of  the  state  board.  (1)  In  co-operation  with 
the  governor  the  state  board  shall  select  and  appoint  an  administrative 
officer  for  the  state  department  of  public  welfare  who  shall  be  known  as 
the  state  administrator  and  who  shall  have  such  tenure  of  office,  salary 
and  administrative  per  diem  and  travel  expense  as  the  state  board  may 
establish,  with  the  exception  that  the  salary  of  said  state  administrator 
shall  not  exceed  five  thousand  ($5,000.00)  dollars  per  year.  The  state  ad- 
ministrator shall  be  selected  and  appointed  with  due  regard  to  the  edu- 
cation, training  and  ability  necessary  in  public  welfare  administration  and 
organization  and  shall  have  been  a  resident  of  the  state  of  Montana  at 
least  five  years  prior  to  his  appointment. 

(2)  Within  six  months  after  the  adoption  and  approval  of  this  act 
it  shall  be  the  duty  of  the  state  board  to  establish  and  maintain  minimum 
standards  of  service  and  personnel  and  to  formulate  salary  schedules  for 
the  classified  personnel,  based  upon  training,  experience  and  ability,  for 
employees  selected  for  positions  in  the  state  office  of  the  state  department 
and  in  county  departments. 

A  merit  system  when  practical  but  not  later  than  one  (1)  year  from 
and  after  the  effective  date  of  this  act  shall  be  established  and  maintained 
pertaining  to  qualifications  for  appointments,  tenure  of  office,  annual  merit 
ratings,  releases,  promotions  and  salary  schedules  and  the  state  board 
shall  cause  examinations  to  be  held  from  time  to  time  throughout  the 
state  for  the  purpose  of  establishing  an  available  qualified  list  in  order 
of  merit  of  persons  eligible  for  appointment.  Personnel  standards  shall  con- 
form in  so  far  as  possible  with  general  standards  as  established  or 
required  by  the  federal  social  security  board. 

History:     En.  Subd.  (a)  and  (b).  Sec  3,  Part  Amendment 

1,   Ch.   82,   L.    1937;    amd.   Sec.    30,   Ch.    177,  The  1965  amendment  deleted  from  subsection 

L.   1965.  (1)   Q   final   sentence   reading,    "The   state   ad- 
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ministrator    shall    be    bonded    in    the    sum    of  salary  of  the  administrator  has  been   set  by 

twenty-five   thousand   ($25,000.00)   dollars,    the  line  item  in  the  department  appropriation  bill 

premium  of  which  will  be  paid  by  the  state."  which,    supersedes    the    above    provision    on 

NOTE.— Since  the  session  laws  of  1961,  the  salary  of  the  administrator. 

71-204.  Authority  of  board — disclosure  of  certain  information  forbid- 
den. The  state  board  is  charged  with  the  authority  and  duty  to  exercise 
general  supervision  and  control  over  all  activities  and  agencies  as  provided 
for  in  each  part  of  this  act. 

The  state  board  shall  be  limited  in  function  to  that  of  general  policy  and 
rules  and  regulations  and  all  administrative  and  executive  authority,  func- 
tions and  duties  shall  be  vested  in  the  state  administrator,  subject  to  the 
authority  of  the  state  board. 

The  state  board  shall  be  responsible  for  the  adoption  of  such  general 
policies,  rules  and  regulations  as  are  necessary  for  the  government  of  the 
state  department,  county  departments  or  any  of  its  agencies,  including 
specific  regulations  to  prohibit  political  activities  by  employees  of  the  state 
and  county  departments  of  public  welfare.  All  such  policies,  rules  and 
regulations  shall  conform  to  the  Federal  Social  Security  Act,  the  rules  and 
regulations  issued  by  the  federal  social  security  administration  and  also 
shall  conform  to  the  State  Welfare  Act,  and  all  policies,  rules  and  regula- 
tions so  adopted  by  the  state  board  shall  be  binding  upon  the  several  county 
departments  and  county  boards  of  public  welfare. 

The  use  or  disclosure  of  information  concerning  applicants  or  recipients 
of  public  assistance  for  purposes  not  directly  connected  with  the  administra- 
tion of  such  assistance,  shall  be  unlawful,  and  shall  constitute  a  misde- 
meanor. The  state  department  of  public  welfare  shall  adopt  all  rules  and 
regulations  necessary  to  give  effect  to  this  provision. 

History:     En.  Subd.  (c).  Sec.  3.  Part  1.  Ch.  82,  References 

L.   1937;   amd.  Sec.  1.  Ch.  129,  L.  1939;  amd.  state  ex  rel.  Wilson  v.  Weir,  106  M  526,  530, 

Sec.  1,  Ch.  117,  L.  1941;  amd.  Sec.  1.  Ch.  199,  79  p  2d  305;   State  ex  rel.  Dean  v.  Brandjord, 

I..   1951.  108   M   447,  458,   92   P   2d   273;    State   ex  rel. 

NOTE.— The  Federal  Social  Security  Act  re-  Nelson  v.   Board   of   County   Commrs.,    Ill    M 

ferred  to  in  this  section  will  be  found  in  the  395,  396,  109  P  2d  1106.  State  ex  rel.  Lewis  and 

United  States  Code,  Title  42,  sec.  301  et  seq.  Clark  County  v.  State  Board  of  Public  Welfare. 

141  M  209,  376  P  2d  1002,  1003. 

71-205.     Authority     of     state     department — federal     funds — conformity. 

The  state  department  of  public  welfare  is  hereby  authorized  and  it  shall 
be  its  duty  to  administer  and  supervise  all  federal  funds  allocated  to  the 
state  and  all  state  funds  appropriated  to  the  state  department  of  public 
welfare,  for  the  activities  and  purposes  set  forth  under  each  part  of  this 
act.  The  state  department  of  public  welfare  is  also  hereby  authorized  and 
it  shall  be  its  duty  to  do  all  things  necessary,  in  conformity  with  federal  and 
state  laws,  for  the  proper  fulfillment  of  the  purposes  set  forth  in  this  act. 

History:  En.  Subd.  (d).  Sec.  3,  Part  1,  Ch.  supervise  the  expenditure  of  state  funds  ap- 
82.  L.  1937.  propriated  for  its  use.   State  ex  rel.   Browning 

V.  Brandjord.  106  M  395,  400,  81  P  2d  677. 
Disbursement  of  Funds — Supervision  M     d   i 

An  application  for  a  writ  of  injunction  lies  Mandate  was  issued  by  the  supreme  court 
to  prevent  the  delivery  of  a  check  for  $150,000  to  compel  state  board  of  public  welfare  to  forth- 
made  in  favor  of  the  United  States  in  behalf  with  present  to  the  state  board  of  examiners 
of  the  works  progress  administration  by  the  written  application  setting  forth  the  circum- 
state  public  welfare  board  in  payment  of  stances  confronting  it  with  reference  to  the 
materials  and  supplies  to  be  used  in  con-  need  for  money  to  carry  out  the  relief  pro- 
struction  of  public  works  sponsored  by  the  gram  in  Silver  Bow  county  and  requesting 
state,    since    it    is    the    duty    of    the    board    to  authorization    for    expenditures    to    meet    the 

—11— 


PUBLIC  WELFARE  LAWS 

relief     requirements     in     Silver     Bow    county.  References 

Montana.  State  v.  Fouse,  137  M  483,  353  P  2d  state  ex  rel.  Dean  v.  Brandjord,   108  M  447, 

755,  757.  458,   92  P  2d  273. 

71-206.  Records  to  be  maintained  and  reports  rendered.  The  state  de- 
partment of  public  welfare  shall  maintain  such  records  and  render  such  re- 
ports as  may  be  required  by  the  federal  board  and  such  additional  records 
and  reports  as  shall  be  found  necessary  for  state  purposes  or  required  by 
the  state  examiner.  County  departments  shall  likewise  be  required  to  main- 
tain such  records  and  render  such  reports  as  the  state  board  may  require. 

All  receipts  of  moneys,  goods  or  property  and  all  disbursements  there- 
from shall  be  subject  to  examination  and  audit  by  the  state  examiner. 

The  fiscal  rules  and  regulations  of  the  United  States  government,  as  en- 
joined upon  the  states  in  respect  to  the  Federal  Social  Security  Act,  shall 
be  used  by  the  state  and  county  departments  as  a  method  of  accounting 
for  all  joint  federal  state  funds. 

History:     En.   Subd.  (e).  Sec.   3.  Part   1,  Ch.  NOTE.— The  Federal  Social  Security  Act  re- 

82,  L.  1937.  ferred  to  in  this  section  will  be  found  in  the 

United  States  Code,  Title  42,   sec.   301   et  seq. 

71-207.  Legal  services.  The  attorney  general  of  the  state  shall  act  as 
legal  adviser  to  the  state  department  of  public  welfare  and  shall  perform 
such  legal  services  as  may  be  required  and  he  is  hereby  empowered  to 
employ  such  other  and  additional  counsel  as  may  be  necessary  for  this 
purpose,  and  may  fix  the  compensation  therefor,  provided,  however,  that 
the  total  sum  per  annum  for  the  service  shall  not  exceed  twenty-four  hun- 
dred ($2400.00)  dollars,  which  compensation  shall  be  paid  out  of  state 
public  welfare  funds. 

History:     En.  Sec.  4,  Part  1,  Ch.  82.  L.  1937.       in  conformity  with  Chapter  30,  Session  laws  of 

^^Tr^T^^'      c'         ^u  •        i  i  ^r^^n    .-u         1943,  and   as   later  amended   and  revised  by 

NOIL. — Smce  the  session  laws  of   1943,  the  ■    ^       l   ^  ± 

salary  of  attorney  has  been  set  by  the  State 

Board   of  Examiners   of  the   State   of  Montana 

71-208.  Divisions  of  administration.  The  administrator,  with  the  ap- 
proval of  the  state  board,  may  establish  divisions  in  the  state  department 
for  the  administration  of  this  act,  and  may  allocate  and  reallocate  functions 
between  divisions  as  may  be  necessary  or  desirable  for  competent  adminis- 
tration. 

History:     En.  Sec.  5.  Part  1.  Ch.  82.  L.  1937. 

71-209.  Powers  and  duties  of  the  state  administrator,  (a)  The  ad- 
ministrator shall  be  the  executive  and  administrative  officer  of  the  state 
department  of  public  welfare  and  shall  act  as  secretary  of  the  state  board. 
Before  each  regular  biennial  meeting  of  the  legislative  assembly  he  shall 
prepare  and  submit  to  the  state  board  of  public  welfare  for  its  considera- 
tion budget  estimates  of  all  funds  required  to  be  appropriated  by  the 
legislative  assembly  for  the  operation  of  the  department  during  the  two 
next  ensuing  fiscal  years  as  fiscal  years  are  defined  by  section  59-701. 
These  budget  estimates  shall  contain  all  information  necessary  for  their 
consideration.  After  these  budget  estimates  have  been  considered  by  the 
state  board  of  public  welfare,  the  administrator  shall  submit  these  budget 
estimates   to   the    state   budget    director   with   requests    for   appropriations. 

After  the  close  of  the  fiscal  year  in  each  even-numbered  calendar  year, 
the  state  administrator  shall  prepare  a  report  to  the  governor  of  the  state 
for  the  two  preceding  fiscal  years,  showing  the  operations  of  the  depart- 
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ment,  furnishing  information  about  all  its  principal  activities  giving  the  source 
and  amounts  of  all  funds  received  and  the  purposes  for  which  they  have 
been  expended.  It  shall  contain  such  statistical  information  and  supple- 
mentary data  as  the  administrator  may  deem  pertinent  or  the  governor 
may  request.  The  report  shall  also  contain  such  recommendations  for 
legislation  as  experience  may  indicate  to  be  desirable.  The  report  shall  be 
printed  and  submitted  to  the  governor  not  later  than  October  15.  The 
administrator  shall  prepare  such  interim  reports  as  he  may  deem  proper  or 
the  governor  may  require. 

(b)  In  conformity  with  the  merit  system  governing  the  selection  and 
entire  status  of  officers  and  employees  in  the  state  department  of  public 
welfare  and  in  all  county  departments  of  public  welfare  in  the  state  of 
Montana,  adopted  by  the  state  board  of  public  welfare  and  approved  by 
the  social  security  board,  the  state  administrator  shall  appoint  such  other 
state  department  and  supervisory  field  personnel  as  may  be  necessary  for 
the  efficient  performances  of  the  activities  of  the  state  department.  The  ad- 
ministrator shall  also  supervise  the  appointment,  dismissal  and  entire  status 
of  the  public  assistance  staff  attached  to  the  county  boards  of  public  welfare 
in  accordance  with  the  merit  system.  All  state  department  and  county  de- 
partment personnel  shall  be  legal  residents  of  the  state  of  Montana,  unless 
it  is  impossible  to  find  residents  of  the  state  possessing  qualifications  re- 
quired by  the  merit  system. 

History:     En.  Sec.  6,  Part  1,  Ch.  82,  L.  1937;  state    board    of    public    welfare"    in    the    last 

amd.  Sec.  2,  Ch.   129,  L.  1939;  subd.  (b)  amd.  sentence  of  the  first  paragraph  of  subsection 

Sec.  2,  Ch.  117,  L.  1941;  amd.  Sec.  1,  Ch.  255,  (a);     substituted    "state    budget    director"    for 

L.   1965.  "state  board  of  examiners"  near  the  end  of  the 

first  paragraph  of  subsection  (a);   and  deleted 

Amendment  from  the  second  paragraph  of  subsection  (a)  a 

The  1965  amendment  deleted  "but  not  later  former  fourth  sentence  pertaining  to  the  report 

than   November    1"   after    "considered   by   the  for  the  period  ending  June  30,  1940. 

71-210.  Authority  and  activities  of  the  state  department.  The  state 
department  is  hereby  charged  with  authority  over  and  administration  or 
supervision  of  all  the  purposes  and  operations  as  set  forth  under  the  several 
parts  of  this  act.  The  state  department  shall: 

(a)  Administer  or  supervise  all  forms  of  public  assistance,  child  pro- 
tection and  child  welfare,  including  the  provision  of  medical  care  pay- 
ments in  behalf  of  recipients  of  public  assistance; 

(b)  Administer  or  supervise  all  child  welfare  activities,  including  im- 
portation and  exportation  of  children;  licencing  and  supervising  of  private 
and  local  child-caring  agencies;  the  care  of  dependent,  neglected  and  de- 
linquent children  in  foster  family  homes,  especially  children  placed  for 
adoption  or  those  of  illegitimate  birth; 

(c)  Give  consultant  service  to  private  institutions  providing  care  for 
the  needy,  indigent,  handicapped  or  dependent  adults; 

(d)  Develop  and  co-operate  with  other  state  agencies  provisions  for 
services  to  the  blind,  including  the  prevention  of  blindness,  the  location  of 
blind  persons,  medical  services  for  eye  conditions  and  vocational  guidance 
and  training  of  the  blind; 

(e)  Provide  services  to  county  governments  in  respect  to  organization 
and  supervision  of  county  welfare  departments  for  efficiency  and  economy 
in  the  administration  of  public  welfare  functions; 

(D     Prescribe  and  maintain  minimum   standards  and  salary  rates  for 
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public  welfare  personnel  in  state  and  county  departments,  establish  rules 
and  regulations  to  maintain  such  standards,  and  furnish  to  the  county 
welfare  boards  a  list  of  qualified  personnel  who  are  available  for  appoint- 
ment. Develop  policies  relating  to  educational  leave  of  employees  of  the 
department  and  prospective  employees  of  the  department;  and  develop 
policies  relating  to  staff  development  needs  of  employees  of  the  depart- 
ment. In  so  far  as  possible  such  personnel  shall  be  residents  of  the  county; 

(g)  Assist  and  co-operate  with  other  state  and  federal  departments, 
bureaus,  agencies  and  institutions,  when  so  requested,  by  performing  serv- 
ices in  conformity  with  the  purposes  of  this  act. 

rel.  Frederick  v.  District  Court,   119M  143,  173 
P   2d   626.   628. 

Collateral  References 

Charities  (Key  42);  Infants  (Key  13);  Paupers 
(Key  3,  52). 

14  C.J.S.  Charities  §  53;  43  C.J.S.  Infants 
§  13;  70  C.J.S.  Paupers  §§  3.  79. 


History:  En.  Subd.  (a)  to  (g).  Sec.  7,  Part 
1.  Ch.  82,  L.  1937;  amd  Sec.  2,  Ch.  199,  L.  1951; 
amd.   Sec.    1,  Ch.   72.  L.    1957. 

References 

Stae  ex  rel.  Browning  v.  Brandjord,  106  M  395, 
402,  81  P  2d  677;  State  ex  rel.  Dean  v.  Brand- 
jord,  108  M  447.  450.  92  P  2d  273;   State  ex 


71-211.  Board  to  act  as  agency  of  federal  government — assistance  to 
ward  Indians.  [The  state  department  shall]  act  as  the  agent  of  the  federal 
government  in  public  welfare  matters  of  mutual  concern  in  conformity 
with  this  act  and  the  Federal  Social  Security  Act,  and  in  the  administra- 
tion of  any  federal  funds  granted  to  the  state  to  aid  in  the  purposes  and 
functions  of  the  state  department. 

The  counties  shall  not  be  required  to  reimburse  the  state  department 
any  portion  of  old-age  assistance,  medical  assistance  for  the  aged,  aid 
to  needy  dependent  children  or  aid  to  needy  blind  or  aid  to  the  totally 
disabled  paid  to  ward  Indians,  further  provided  that  the  federal  govern- 
ment may  reimburse  the  state  of  Montana  in  behalf  of  counties,  providing 
general  relief  to  ward  Indians,  a  sum  in  lieu  of  taxes  which  the  counties 
would  collect  if  the  lands  of  such  ward  Indians  were  not  in  trust  status. 
A  ward  Indian  is  hereby  defined  as  an  Indian  who  is  living  on  an  Indian 
reservation  set  aside  for  tribal  use,  or  is  a  member  of  a  tribe  or  nation 
accorded  certain  rights  and  privileges  by  treaty  or  by  federal  statutes.  If  and 
when  the  Federal  Social  Security  Act  is  amended  to  define  a  "ward  Indian," 
such  definition  shall  supersede  the  foregoing  definition. 


History:  En.  Subd.  (h).  Sec.  7,  Part  1.  Ch. 
82,  L.  1937;  amd.  Sec.  3,  Ch.  129,  L.  1939; 
amd.  Sec.  1.  Ch.  219,  L.  1947;  amd.  Sec.  3,  Ch. 
199,  L.  1951;  amd.  Sec.  1,  Ch.  141.  L.  1953; 
amd.  Sec.  12,  Ch.  212,  L.  1965. 

Applications  of  Ward  Indians 

Since  the  act  makes  no  different  arrange- 
ment for  passing  upon  applications  for  relief 
to  ward  Indians  from  that  applied  to  others, 
the  county  board  has  authority  to  pass  upon 
such  applications,  and  state's  rights  are  fully 
protected  by  having  the  right  to  review,  on 
its  own  motion,  any  decision  of  the  county 
board  (71-223).  State  ex  rel.  Williams  v.  Kamp, 
106  M  444,  452,  78  P  2d  585. 

Medical  Aid  and  Hospitalization  of  Ward 
Indians,  State  Expense 

When  not  adequately  provided  for  by  the 
federal  government,  the  state,  without  reim- 
bursement by  the  county  in  which  such  Indians 


live,  must  provide  medical  aid  and  services 
and  hospitalization  for  ward  Indians,  this  sub- 
division, special  in  character,  superseding  sec- 
tion 71-308  of  the  act,  under  which  such 
services  and  hospitalization  are  made  payable 
from  poor  fund.  State  ex  rel.  Wililams  v.  Kamp, 
106  M  444,  450,  78  P  2d  585. 

Amendment 

The  1965  amendment  inserted  "medical 
assistance  for  the  aged"  after  "old-age  assist- 
ance" near  the  beginning  of  the  second  para- 
graph; and  inserted  the  bracketed  words  at 
the  beginning  of  the  section. 

Relief  to  Emancipated  Indians  Shared  by 
County 

Where  an  Indian  has  been  awarded  a 
patent  to  tribal  land,  he  is  emancipated,  be- 
comes amenable  to  the  laws  of  the  state  in 
which  he  resides,  and  as  to  emancipated 
Indians,    the    counties    must    bear   their    share 
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of  relief  of  all   kinds.   State   ex  rel.   Williams       be  provided  by  the  state  and  the  state  fund 
V.  Kamp,  106  M  444,  450,  78  P  2d  585.  need  not  be  reimbursed  by  the  county.  State 

Relief   to   Ward   Indians   Provided   by   State  pYfLf'^^^"^^  ""'  ^""""P'   ^°^  ^  ^^^'  ^^°'  ^^ 

Without  Reimbursement  by  County  " 

Indian  wards  of  the  federal  government  are  NOTE. — The  Federal  Social  Security  Act  re- 
entitled  to  all  the  relief  provided  by  Ch.   82,  ferred  to  in  this  section  will  be  found  in  the 
Laws  1937  (71-201  et  seq.),  to  which  the  federal  United  States  Code,  Title  42,  sec.  301  et  seq. 
government   contributes    but    such   relief   must 

71-212.  State  grants-in-aid.  In  administering  or  supervising  any  state 
or  federal  funds  appropriated  or  made  available  to  the  state  department  for 
public  welfare  purposes,  the  state  department  shall  have  the  authority  to: 

(a)  Require  as  a  condition  for  receiving  grants-in-aid  that  the  county 
shall  bear  the  proportion  of  the  total  of  local  public  assistance  as  is  fixed 
by  law  relating  to  such  assistance. 

Gd)  Make  use  of  all  legal  processes  to  enforce  the  minimum  standards 
prescribed  by  the  state  department  under  laws  providing  for  grants-in-aid, 
provided  that  such  standards  shall  not  exceed  in  cost  the  amount  derived 
from  levies  established  by  state  law. 

(c)  Require  that  each  part  of  this  act  shall  be  in  effect  in  all  counties 
of  the  state. 

History:     En.  Sec.  8,  Part  1,  Ch.  82,  L.  1937.  Collateral  References 

Paupers   (Key   43). 
70  C.J.S.  Paupers  §  72. 

71-213.  County  departments  to  be  established.  There  shall  be  estab- 
lished in  each  county  of  the  state  a  county  department  of  public  wel- 
fare which  shall  consist  of  a  county  board  of  public  welfare  and  such  staff 
personnel  as  may  be  necessary  for  the  efficient  performance  of  the  public 
welfare  activities  of  the  county.  Provided,  hov/ever,  if  conditions  warrant 
and  if  two  or  more  county  boards  enter  into  an  agreement,  two  or  more 
counties  may  combine  into  one  administrative  unit  and  use  the  same  staff 
personnel  throughout  the  administrative  unit. 

History:     En  Subd.  (a).  Sec.  9,  Part  1,  Ch.  82.  Collateral  References 

I"    1937.  Paupers  (Key  4). 

70  C.J.S.  Paupers  §  5. 

71-214.  County  commissioners  ex  officio  county  welfare  board — com- 
pensation. The  board  of  county  commissioners,  ex  officio,  shall  be  the 
county  welfare  board  and  is  hereby  authorized  to  devote  such  additional 
time  for  public  welfare  matters  as  may  be  found  necessary.  The  members 
of  the  county  welfare  board  shall  receive  the  same  compensation  for  their 
services  and  the  same  mileage  when  acting  as  the  county  board  of  public 
welfare  as  they  receive  when  acting  as  the  board  of  county  commissioners 
and  shall  be  limited  as  to  meetings  as  now  provided  by  law,  and  the  compen- 
sation and  mileage  of  the  members  of  the  board  shall  be  paid  from  county 
funds.  They  may  transact  business  as  a  board  of  county  commissioners  and 
as  a  county  welfare  board  on  the  same  day,  and  in  such  cases  they  shall 
be  paid  as  a  board  of  county  commissioners,  but  shall  in  no  case  receive 
compensation  for  more  than  one  day's  work  for  all  services  performed  in  the 
same  calendar  day. 

History:     En  Subd.  (b).  Sec.  9.  Part  1,  Ch.  82,  Compensation  Per  Diem  Payable  by  County 

L.  1937;  amd.  Sec.  4,  Ch.  129,  L.  1939.  There   being    nothing   in    the   act    indicating 

that   the   state  board   must  pay  the   per  diem 
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and   mileage   of   county   commissioners   acting  Broadwater  County  v.  Potter,   107  M  284,  286, 

as  ex  officio  members   of  the  county   welfare  84  P  2d  796. 

board,    held    that    under    this    subdivision    de-  ,  «   i 

daring    that    the    county    board    shall    receive  Collateral  References 

the    same    compensation    as    they    receive    as  Counties  (Key  47);  Paupers  (Key  4). 

commissioners,  the  extra  compensation  is  pay-  20     C. J. S. Counties     §     81;     70    C.J.S.    Paupers 

able    by    the    county    (16-912).    State    ex    rel.  §  5. 

71-215.  County  attorney  and  clerk — ex  officio  duties.  The  county  at- 
torney shall  be,  ex  officio,  the  legal  advisor  to  the  county  welfare  board 
and  shall  render  such  legal  services  as  the  county  department  may  require. 
The  county  clerk  and  recorder  shall  be,  ex  officio,  the  secretary  and  clerk 
of  the  county  welfare  board. 

History:     En  Subd.  (c).  Sec.  9,  Part  1,  Ch.  82,  Attorneys     (Key     7     (1);     Registers     of    Deeds 

L.  1937.  (Key    4). 

^  „          ,    „  ,  20  C.J.S.   Counties   §    141;    27   C.J.S.   District 

Collateral    References  ^^^   Prosecuting    Attorneys    §    12(1);    76   C.J.S. 

Counties  (Key   89);    District   and   Prosecuting  Registers  of  Deeds  §  9. 

71-216.  Powers  and  duties  of  the  county  board.  The  county  board  of 
public  welfare  shall  be  responsible  for  establishing  local  policies  and  such 
rules  and  regulations  as  are  necessary  to  govern  the  county  department 
and  local  administration  of  public  welfare  activities  except  that  all  such 
policies  and  rules  and  regulations  must  be  in  conformity  with  general 
policies  and  rules  and  regulations  established  by  the  state  board.  The 
county  board  of  public  welfare  shall  review  the  determinations  of  eligi- 
bility and  amount  of  payment  to  or  on  behalf  of  individuals  made  by 
the  staff  of  the  county  department  for  conformity  with  the  aforesaid 
rules  and  regulations.  Determinations  not  in  conformity  will  be  referred  to 
the  staff  by  the  county  welfare  board  for  appropriate  action  as  authorized 
by  said  board. 

History:     En.  Subd.  (a).  Sec.   10,  Part  1,  Ch.  Amendment 

82.  L.  1937;  amd.  Sec.  4,  Ch.  199.  L.  1951;  amd.  j^ie  1965  amendment  inserted  "or  on  behalf 

Sec.  13.  Ch.  212.  L.  1965.  of"  after  "amount  of  payment  to"  in  the  second 

References  sentence. 

State  ex  rel.  Wilson  v.  Weir,  106  M  526,  530,  Collateral  References 

79  P  2d  305;   State  ex  rel.  Dean  v.  Brandjord,  Paupers  (Key  7) 

108  M  447,  458,  92  P  2d  273.  70  c.J.S.  Paupers  §  11. 

71-217.     Staff  personnel — how  selected,  paid  and  controlled — dismissal. 

Each  county  board  shall  select  and  appoint  from  a  list  of  qualified  persons 
furnished  by  the  state  department  such  staff  personnel  as  are  necessary. 
The  staff  personnel  in  each  county  shall  consist  of  at  least  one  qualified 
staff  worker  (or  investigator)  and  such  clerks  and  stenographers  as  may 
be  decided  necessary.  If  conditions  warrant,  the  county  board,  with  the 
approval  of  the  state  department,  may  appoint  some  fully  qualified  person 
listed  by  the  state  department  as  supervisor  of  its  staff  personnel.  The 
staff  personnel  of  each  county  department  are  directly  responsible  to  the 
county  board,  but  the  state  department  shall  have  the  authority  to  super- 
vise such  county  employees  in  respect  to  the  efficient  and  proper  perform- 
ance of  their  duties.  The  county  board  of  public  welfare  shall  not  dismiss 
any  member  of  the  staff  personnel  without  the  approval  of  the  state  depart- 
ment; but  the  state  department  shall  have  the  authority  to  request  the 
county  board  to  dismiss  any  member  of  the  staff  personnel  for  inefficiency, 
incompetence  or  similar  cause. 

Public  assistance   staff  personnel  attached  to   the  county  board  shall 

—16— 


PUBLIC  WELFARE  LAWS 

be  paid  from  state  public  welfare  funds,  both  their  salaries  and  their 
actual  and  necessary  traveling  expenses,  and  their  necessary  subsistence 
expenses  when  away  from  the  county  seat  in  the  performance  of  their 
duties;  but  the  county  board  of  public  welfare  shall  reimburse  the  state 
department  of  public  welfare,  from  county  poor  funds,  one-half  of  the 
payments  so  made  to  its  public  assistance  staff  personnel,  except  that, 
under  circumstances  prescribed  by  the  state  department  of  public  welfare, 
the  reimbursement  by  the  county  board  of  public  welfare  may  be  less 
than  one-half.  All  other  administrative  costs  of  the  county  department 
shall  also  be  paid  from  county  poor  funds. 

On  or  before  the  20th  day  of  the  month  following  the  month  for  which 
the  payments  to  the  public  assistance  staff  personnel  of  the  county  were 
made,  the  state  department  of  public  welfare  shall  present  to  the  county 
department  of  public  welfare  a  claim  for  the  required  reimbursements. 
The  county  board  shall  make  such  reimbursements  within  twenty  (20) 
days  after  the  presentation  of  the  claim  and  the  state  department  shall 
credit  (add)  all  such  reimbursements  to  its  account  for  administrative  costs. 

History:     En.  Subd.  (b).  Sec.   10.  Part   1,  Ch.  References 

82,   L.    1937;    amd.   Sec.    5.   Ch.    129.   L.    1939;  state   ex   rel.   Broadwater   County  v.   Potter. 

amd.  Sec.   1.  Ch.  44.  L.   1963.  107  M  284,  286,  84  P  2d  796. 

Amendment  Repealing  Clause 

The   1963  amendment  added,  at  the  end  of  Section  2  of  Ch.  44,  Laws  1963  repealed  all 

the    first    sentence    in    the    second    paragraph,  acts  and  parts  of  acts  in  conflict  therewith, 
the  clause  permitting  the  state  board  to  reduce 

reimbursements  by  county  boards  to  less  than  Collateral  References 

one-half.  Paupers  (Key  5,  6). 

70  C.J.S.  Paupers  §§  7,  10. 

71-218.  Field  supervisors  —  functions.  County  departments  shall  be 
under  the  supervision  of  such  field  supervisors  and  subject  to  audit  by  such 
field  auditors  as  may  be  appointed  for  this  purpose  by  the  state  department. 
Such  field  supervisors  shall  be  direct  representatives  of  the  state  depart- 
ment in  maintaining  personal  contact,  supervision  and  advisory  services 
between  the  state  department  and  the  county  department,  and  such  field 
auditors  shall  likewise  be  direct  representatives  of  the  state  department  in 
maintaining  personal  contact  between  the  state  department  and  the  county 
department. 

History:     En.  Subd.  (c).  Sec.   10,  Part   1,  Ch.  Collateral   References 

82.  L.  1937;  amd.  Sec.  6.  Ch.  129.  L.  1939.  Paupers  (Key  3,  8). 

70  C.I.S.  Paupers  §§  3,  11  et  seq. 

71-219.  Grants-in-aid  based  on  need  and  after  investigation.  Subject 
to  review  by  the  county  board  the  staff  of  the  county  department  shall  de- 
termine grants  and  changes  in  grants,  based  on  the  needs  of  each  appli- 
cant, after  investigation  in  accordance  with  the  rules  and  regulations  and 
standards  of  assistance  prescribed  by  the  state  department.  In  determining 
the  amount  of  grants,  casual,  periodic  or  occasional  income  shall  not  be 
deducted  from  the  grant,  nor  shall  such  income  render  a  recipient  ineligible 
for  assistance,  unless  such  income  equals  or  exceeds  the  monthly  assistance 
grant  of  the  recipient. 

History:  En.  Subd.  (d).  Sec.  10.  Part  1,  Ch. 
82.  L.  1937;  amd.  Sec.  7,  Ch.  129.  L.  1939; 
amd.  Sec.  1.  Ch.  98.  L.  1951. 

71-220.  Reports  to  state  board.  The  county  board  shall  be  required  to 
submit  to  the  state  department  such  monthly,  quarterly  or  yearly  reports 
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as  the  state  board  may  require  in  respect  to  county  public  assistance 
activities,  county  welfare  or  poor  funds,  and  such  state  funds  as  are  granted 
to  the  county  for  assistance  purposes. 

History:     En.  Subd.  (e).  Sec.  10.  Part  1.  Ch. 
82.  L.  1937. 

71-221.  Functions  and  activities  of  the  county  department.  The  county 
department  of  public  welfare  shall  be  charged  with  the  local  administra- 
tion of  all  forms  of  public  assistance  and  welfare  operations  in  the  county 
except  that  all  such  local  administration  must  conform  to  federal  and  state 
law  and  the  rules  and  regulations  as  established  by  the  state  department. 

History.     En  Subd.  (a).  Sec.   11.  Part  1.  Ch.       of  children  court  could  not  make  an  adoption 
82,  L.  1937;  amd.  Sec.  5,  Ch.  199.  L.  1951.  order  since  the  department  was  in  loco  par- 


When  Adoption  Requires  Consent  of  Depart- 
ment 

Where    department    of    public    welfare    to 


entis  to  the  children.   State  ex  rel.  Frenderick 
V.  District  Court.  119  M  143,  173  P  2d  626,  628. 

References 


which  court  awarded  minor  children  on  ground  State   ex  rel.   Wilson  v.   Weir,    106   M   526, 

that   the   children   were   dependent   and   neg-       530,   79  P  2d  305. 
lected  refused  to  give  its  consent  to  adoption 

71-222.  Per  capita  and  millage  taxes  to  be  levied — expenditures — 
budgets.  It  is  hereby  made  the  duty  of  the  board  of  county  commissioners 
in  each  county  to  levy  the  per  capita  tax  of  two  dollars  ($2.00),  and  the 
six  (6)  mills  for  the  county  poor  fund  as  provided  by  law,  or  so  much 
thereof  as  may  be  necessary.  The  board  shall  budget  and  expend  so 
much  of  the  funds  in  the  county  poor  fund  for  all  purposes  of  this  act  as 
will  enable  the  county  welfare  department  to  pay  the  general  relief  activities 
of  the  county  and  to  reimburse  the  state  department  of  public  welfare 
for  the  county's  proportionate  share  of  the  administrative  costs  of  the 
county  welfare  department  and  of  all  public  assistance  and  its  propor- 
tionate share  of  any  other  welfare  activity  that  may  be  carried  on  jointly 
by  the  state  and  the  county. 

The  amounts  set  up  in  the  budget  for  the  reimbursements  to  the  state 
department  shall  be  sufficient  to  make  all  of  these  reimbursements  in  full. 
The  budget  shall  make  separate  provision  for  each  one  of  these  public 
assistance  activities,  and  proper  accounts  shall  be  established  for  the 
funds  for  each  and  all  of  such  activities. 

As  soon  as  the  preliminary  budget  provided  for  in  section  16-1903  has 
been  agreed  upon,  a  copy  thereof  shall  without  delay  be  mailed  to  the 
state  administrator  of  public  welfare,  and  it  shall  be  his  duty,  at  any  time 
before  the  final  adoption  of  the  budget,  to  make  such  recommendations 
with  regard  to  changes  in  any  part  of  the  budget  relating  to  the  county 
poor  fund  as  is  deemed  necessary  in  order  to  enable  the  county  to  dis- 
charge its  obligations  under  the  Public  Welfare  Act. 

The  state  administrator  shall  promptly  examine  the  preliminary  budget 
so  submitted  to  him  in  order  to  ascertain  if  the  amounts  provided  for 
reimbursements  to  the  state  department  are  likely  to  be  sufficient,  and 
shall  notify  the  county  clerk  of  his  findings.  It  is  hereby  made  the  duty 
of  the  board  to  make  such  changes  in  the  amounts  provided  for  reim- 
bursements, if  any  are  required,  that  the  county  will  be  able  to  make 
the  reimbursements  in  full. 

The  board  of  county  commissioners  shall  not  have  the  right  to  make 
any  transfer  from  the  amounts  budgeted  for  reimbursing  the  state  depart- 
ment without  having  first  obtained  a  statement  in  writing  from  the  state 
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administrator  of  public  welfare  to  the  effect  that  the  amount  to  be  trans- 
ferred will  not  be  required  during  the  fiscal  year  for  the  purposes  for 
which  the  amounts  were  provided  in  the  budget. 

No  part  of  the  county  poor  fund,  irrespective  of  the  source  of  any  part 
thereof,  shall  be  used  directly  or  indirectly  for  the  erection  or  improve- 
ment of  any  county  building  so  long  as  the  fund  is  needed  for  general 
relief  expenditures  by  the  county  or  is  needed  for  paying  the  county's 
proportionate  share  of  public  assistance,  or  its  proportionate  share  of  any 
other  welfare  activity  that  may  be  carried  on  jointly  by  the  state  and  the 
county;  provided,  however,  that  expenditures  for  improvement  of  any 
county  buildings  used  directly  for  care  of  the  poor  may  be  made  out  of 
any  moneys  in  the  county  poor  fund,  whether  such  moneys  are  produced 
by  the  per  capita  tax  or  the  six  (6)  mill  levy  provided  for  in  paragraph 
one  of  this  section  or  from  any  additional  levy  authorized  or  to  be  author- 
ized by  law.  Such  expenditure  shall  be  authorized  only  when  any  county 
building  used  for  the  care  of  the  poor  must  be  improved  in  order  to  meet 
legal  standards  required  for  such  buildings  by  the  state  board  of  health, 
and,  when  such  expenditure  has  been  approved  by  the  state  public  welfare 
department. 


History:  En.  Subd.  (b).  Sec.  11.  Part  1.  Ch. 
82,  L.  1937;  amd.  Sec.  8,  Ch.  129,  L.  1939;  amd. 
Sec.  3,  Ch.  117,  L.  1941;  amd.  Sec.  6,  Ch. 
199,  L.  1951;  amd.  Sec.  1,  Ch.  239.  L.  1963. 

Amendment 

The  1963  amendment  added  the  proviso  to 
the  first  sentence  of  the  final  paragraph  and 
the  entire  second  sentence  of  the  final  para- 
graph. 

Repealing  Clause 

Section  2  of  Ch.  239,  Lows  1963  repealed 
all  acts  and  parts  of  acts  in  conflict  therewith. 

Anticipation  Warrants  Required  to  Secure 
Aid 

Before  a  county  may  secure  aid  from  the 
state  welfare  board  for  relief  purposes,  it 
must  issue  warrants  in  anticipation  of  the 
revenues  derived  from  the  six-mill  levy 
authorized  by  this  section,  in  accordance  with 
the  budget,  and  such  additional  emergency 
warants  which  may  be  freely  converted  into 
cash  without  discount.  State  ex  rel.  Silver  Bow 
County  V.  Brandjord,  107  M  231,  235,  82  P  2d 
589. 

Interest  on  Warrants  from  Poor  Fund  Lawful 

Payment  of  interest  on  registered  warrants 
drawn    against    the    county    poor    fund    is    a 


lawful  expenditure  from  such  fund.  State  ex 
rel.  Silver  Bow  County  v.  Brandiord,  107  M  231, 
238,  82  P  2d  589. 

Not  Coercion  or  Duress  by  Legislature 

The  provision  of  this  section  requiring 
county  commissioners  to  levy  a  six-mill  levy 
for  the  poor  fund  in  order  that  their  county 
might  place  itself  in  line  to  receive  aid  from 
the  state  in  caring  for  its  poor,  held  not  an 
exercise  of  coercion  or  duress  on  the  part  of 
the  legislature.  State  ex  rel.  Wilson  v.  Weir, 
106  M  526,  534,  79  P  2d  305. 

Where  County  Budgets  So  as  to  Throw 
Burden  on  State 

If  a  county,  in  making  a  six-mill  levy 
authorized  by  this  section  budgets  excessive 
appropriations  so  as  to  cast  the  whole  burden 
of  general  relief  on  the  state  department,  the 
latter  may  compel  such  excesses  to  be  trans- 
ferred to  the  poor  fund  for  general  relief 
before  extending  aid  to  the  county.  State  ex 
rel.  Silver  Bow  County  v.  Brandjord,  107  M  231, 
238,  82  P  2d  589. 

Collateral  References 

Paupers  (Key  10,  11). 

70  C.J.S.  Paupers  §§  18,  19. 


71-223.  Right  of  appeal.  If  an  application  for  assistance  under  this  act 
is  not  acted  upon  by  the  county  welfare  board  promptly  or  if  a  decision 
is  made  with  which  the  applicant  or  recipient  is  not  satisfied,  he  may 
appeal  to  the  state  board  of  public  welfare  for  a  fair  hearing  by  addressing 
a  request  for  the  same  to  the  state  department  of  public  welfare.  The  state 
board  shall,  upon  receipt  of  such  an  appeal,  give  the  applicant  or  recipient 
and  the  county  welfare  board  prompt  notice  and  opportunity  for  a  fair 
hearing.  The  state  board  shall  prescribe  the  manner  and  form  in  which 
appeals  shall  be  made  and  shall  adopt  such  rules  and  regulations  as  ore 
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necessary  for  prompt  holding  of  fair  hearings.  The  county  welfare  board 
shall  be  represented  at  such  hearing. 

The  state  board  may  also,  upon  its  own  motion,  review  any  decision  of 
a  county  welfare  board,  and  may  consider  any  application  upon  which  a 
decision  has  not  been  made  by  the  county  board  within  a  reasonable  time 
from  the  filing  thereof.  The  state  board  may  cause  such  additional  investi- 
gation to  be  made  as  it  may  deem  necesary,  and  shall  make  such  decision 
as  to  the  granting  of  assistance  and  the  amount  of  asistance  to  be  granted 
the  applicant  as  in  its  opinion  is  justified  and  in  conformity  with  the  pro- 
visions of  this  act. 

In  the  case  of  the  state  board  reviewing  a  county  decision  on  its  own 
motion,  applicants  or  recipients  affected  by  such  decisions  of  the  state 
board  shall,  upon  request  be  given  reasonable  notice  and  opportunity  for 
a  fair  hearing  by  the  state  board. 

All  decisions  of  the  state  board  shall  be  final  and  shall  be  binding  upon 
the  county  involved  and  shall  be  complied  with  by  the  county  department. 


History:  En.  Sec.  12,  Part  1,  Ch.  82,  L.  1937; 
amd.  Sec.  7,  Ch.  199.  L.  1951;  amd.  Sec.  1, 
Ch.  24,  L.  1953. 

When  Writ  of  Mandate  to  Compel  Grant 
May  Not  Issue 

When  there  is  an  issue  between  the  state 
and  county  departments  as  to  the  number  of 
appHcants  entitled  to  relief  and  the  amount 
to  which  they  are  entitled,  the  supreme  court 
may  not  issue  a  writ  of  mandate  to  compel 
the  state  department  to  make  a  grant  of  state 
relief  funds  to  a  county  under  this  section,  in 
view  of  the  discretionary  powers  and  the  right 


of  review  granted  the  state  department  of 
decision  of  the  county  department.  State  ex 
rel.  Silver  Bow  County  v.  Brandjord,  107  M 
231,  233,  82  P  2d  589. 

References 

State  ex  rel.  Williams  v.  Kamp,  106  M  444, 
452,  78  P  2d  585;  State  ex  rel.  Wilson  v.  Weir, 
106  M  526,  531,  79  P  2d  305. 

Collateral  References 

Paupers  (Key  42). 

70  C.J.S.  Paupers  §  70. 


71-224.  Right  to  hold  property.  The  state  board  shall  have  power  to 
acquire  by  purchase,  exchange,  or  gift,  on  such  terms  and  conditions  and 
in  such  manner  as  it  may  deem  proper,  and  to  acquire  by  condemnation  in 
accordance  with  and  subject  to  the  provisions  of  any  and  all  existing  laws 
applicable  to  the  condemnation  of  property  for  public  use,  and  land,  rights, 
easements,  and  other  property,  either  real  or  personal,  necessary  or  proper 
to  carry  out  the  purposes  set  forth  in  this  act.  Title  to  property  purchased, 
or  condemned,  or  acquired  in  whatever  manner,  shall  be  taken  in  the  name 
of  the  state  of  Montana  for  the  use  and  benefit  of  the  state  department. 


History:     En.  Sec.  13,  Part  1,  Ch.  82,  L.  1937. 
Collateral  References 

Eminent  Domain  (Key  17);  States  (Key  85). 


29    C.J.S.   Eminent  Domain    §    64;    81    C.J.S. 
States  §   104. 


71-225.  Power  to  make  contracts.  The  state  board  is  empowered  to 
enter  into  contracts  and  leases  with  the  United  States  of  America,  its 
instrumentalities,  or  its  agencies,  or  any  thereof,  to  carry  out  any  of  the 
purposes  set  forth  in  this  act  and  may  in  such  contracts  or  leases  authorize 
the  United  States,  its  instrumentalities  or  agencies,  or  any  thereof,  to  exer- 
cise such  supervision  over  any  property  belonging  to  the  state  board,  or 
any  matter  or  thing  the  subject  of  said  contract  or  lease,  as  it  may  be  re- 
quired by  the  United  States,  its  instrumentalities,  or  its  agencies,  or  any 
thereof,  until  such  time  as  any  money  expended,  advanced  or  loaned  by 
the  said  United  States,  its  instrumentalities,  or  agencies,  and  agreed  to  be 
repaid  thereto  by  the  state  board  shall  have  been  fully  repaid.  It  is  the 
purpose  and  intent  of  this  act  that  the  state  board  shall  be  authorized  and 
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empowered  to  accept  co-operation  from  the  United  States  of  America,  its 
instrumentalities  and  agencies  in  all  matters  deemed  necessary  by  the  state 
board  to  carry  out  the  purposes  of  this  act,  and  the  state  board  shall  have 
full  power  to  do  all  things  necessary  in  order  to  avail  itself  of  such  aid, 
assistance  and  co-operation  under  federal  legislation  heretofore  or  here- 
after enacted  by  Congress  or  under  any  proclamation  or  order  of  the 
executive,  or  of  any  executive  department  or  agency,  of  the  United  States, 
now  or  hereafter  promulgated  or  made. 

The  state  board  of  public  welfare  shall  not  use  any  state  funds,  directly 
or  indirectly,  for  sponsoring  projects  (except  projects  for  the  improvement 
of  property  owned  or  leased  by  the  state  department  of  public  welfare), 
for  such  undertakings  as  the  grading  or  improvement  of  streets,  alleys 
and  highways;  the  building  of  bridges;  the  erection,  alteration,  or  repair 
of  public  buildings;  the  improvement  of  parks  or  boulevards;  irrigation 
and  water  conservation  projects  or  similar  undertakings.  The  state  board 
of  public  welfare  shall  have  no  authority  whatever  to  contribute,  directly 
or  indirectly,  any  state  funds  in  any  form  or  manner  to  projects  of  this 
nature  except  to  projects  for  the  improvement  of  property  owned  or  leased 
by  the  state  department  of  public  welfare. 

History:  En.  Sec.  14,  Part  1.  Ch.  82.  L.  1937;  70  CJ.S.  Paupers  §  3;  81  CJ.S.  States  §§  113, 

amd.  Sec.  9,  Ch.  129,  L.  1939.  133. 

References  Judictal  questions  regarding  Federal  Social 

State  ex  rel.  Browning  v.  Brandjord,   106  M       Security  Act  and  state  legislation  adopted  in 

395,  402,  81   P  2d  677;    State  ex  rel.  Dean  v.       anticipation   of   or   after   the   passage   of    that 

Brandjord,  108  M  447,  459,  92  P  2d  273.  ^ict,   to   set  up   "state  plan"   contemplated   by 

it.  100  ALR  697;   106  ALR  243;    108  ALR  613; 

Collateral  References  109   ALR   1346;    118  ALR    1220   and    121   ALR 

Paupers  (Key  3);   States  (Key  93,  119).  1002. 

71-226.  Fraudulent  acts.  Whoever  knowingly  obtains,  or  attempts  to 
obtain,  or  aids,  or  abets  any  person  to  obtain  by  means  of  willfully  false 
statement  or  representation  or  by  impersonation,  or  other  fraudulent  device, 
public  assistance  to  which  he  is  not  entitled,  assistance  greater  than  that 
to  which  he  is  justly  entitled;  or  whoever  aids  or  abets  in  buying  or  in  any 
way  disposing  of  the  property,  either  personal  or  real,  of  a  recipient  of 
assistance  without  the  consent  of  the  county  department  and  with  the  in- 
tent to  defeat  the  purposes  of  this  act,  shall  be  guilty  of  a  misdemeanor. 
In  assessing  the  penalty  the  court  shall  take  into  consideration,  among 
other  factors,  the  amount  of  money  fraudulently  received. 

History:     En.  Sec.  15.  Part  1,  Ch.  82,  L.  1937.  Collateral  References 

Fraud  (Key  68). 

2  CJ.S.  Agency  §  10;  37  CJ.S.  Fraud  §  154. 

71-227.  Approval  or  denial  of  applications.  Approved  or  denied  appli- 
cations for  assistance  under  this  act  shall  be  signed  by  the  chairman  and 
one  other  member  of  the  county  board.  In  the  event  that  the  state  board 
may  require  all  such  actions  to  be  reviewed  and  receive  the  final  approval 
or  disapproval  of  the  state  department,  the  state  board  shall  designate 
certain  executive  officers  of  the  state  department  who  shall  sign  such  state 
department   approvals   or   disapprovals. 

History:     En.  Sec.  16.  Part  1,  Ch.  82.  L.  1937.  Collateral  References 

Paupers  (Key  41). 

70  CJ.S.  Paupers  §  69. 

71-228.  Revocation  of  assistance.  If  at  any  time  the  county  or  state 
departments  have  reason  to  believe,  by  reason  of  a  complaint  or  otherwise, 
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that  public  assistance  under  this  act  has  been  improperly  granted,  it  shall 
cause  an  investigation  to  be  made.  If  it  appears  as  a  result  of  any  such 
investigation  that  the  assistance  was  improperly  granted,  the  state  depart- 
ment shall  notify  the  county  department  that  no  further  payments  shall 
be  auhorized  for  such  recipient.  The  right  of  appeal  is  granted  recipients 
whose  assistance  has  been  revoked. 

History:     En.  Sec.  18,  Part  1,  Ch.  82,  L.  1937. 

71-229.  Assistance  not  assignable  nor  subject  to  legal  process.  Assist- 
ance granted  under  this  act  shall  not  be  transferable  or  assignable,  at  law 
or  in  equity,  and  none  of  the  money  paid  or  payable  under  this  act  shall 
be  subject  to  execution,  levy,  attachment,  garnishment  or  other  legal  process, 
or  to  the  operation  of  any  bankruptcy  or  insolvency  law. 

History  En.  Sec.  18,  Part  1,  Ch.  82,  L.  1937. 

71-230.     Method     of     issuing    assistance     grants — reimbursement,     (a) 

Checks  in  payment  of  public  assistance,  as  provided  for  in  each  part  of 
this  act,  with  the  exception  of  general  relief,  shall  be  issued  by  the  state 
department  upon  approved  certificates  of  award  and  reports  of  changes 
of  such  eligible  grantees  as  are  forwarded  by  the  county  department  to 
the  state  department  and  all  such  checks  will  be  mailed  to  the  individual 
recipient  or  the  appropriate  vendor.  The  checks  in  payment  of  public 
assistance  shall  be  issued  in  the  full  approved  amount  for  each  eligible 
approved  grantee  and  the  original  monthly  payment  shall  be  from  the 
state  public  welfare  accounts.  All  public  assistance  checks  shall  represent 
cash  on  demand  at  full  par  value  to  the  recipient  and  vendor. 

(b)  On  or  before  the  twentieth  of  each  month  the  state  department 
will  present  a  claim  for  reimbursement  to  each  county  department  for 
its  proportionate  share  of  public  assistance  granted  in  the  county  to 
recipients  during  the  month  and  for  vendor  medical  payments  made  on 
behalf  of  recipients  in  the  previous  month.  The  county  department  must 
make  such  reimbursement  to  the  state  department  within  twenty  (20)  days 
after  such  claim  is  presented. 


History:  En.  Sec.  19,  Part  1,  Ch.  82,  L.  1937; 
amd.  Sec.  1,  Ch.  71,  L.  1957;  amd.  Sec.  14,  Ch. 
212,  L.  1965. 

Amendment 

The  1965  amendment  deleted  "and  with  the 
exception  of  old-age  assistance,  aid  to  de- 
pendent children,  aid  to  needy  blind,  and  aid 
to  the  permanently  and  totally  disabled  pay- 
ments made  in  behalf  of  such  recipients  for 
medical  care"  after  "with  the  exception  of 
general  relief"  in  the  first  sentence  of  sub- 
section (a);  added  "or  the  appropriate  vendor" 
at  the  end  of  the  first  sentence  of  subsection 


(a);  added  "or  vendor"  at  the  end  of  sub- 
section (a);  inserted  "to  recipients"  after 
"granted  in  the  county"  in  the  first  sentence 
of  subsection  (b);  added  "and  for  vendor 
medical  payments  made  on  behalf  of  recipients 
in  the  previous  month"  at  the  end  of  the  first 
sentence  of  subsection  (b);  and  deleted  former 
subsection  (c),  for  text  of  which  see  parent 
volume. 

Collateral  References 

Paupers  (Key  52). 

70  C.J.S.  Paupers  §  79. 


71-231.  Records  and  reports.  Each  county  department  shall  keep  such 
records  and  make  such  reports  and  in  such  detail  as  the  state  department 
may  from  time  to  time  require,  and  shall  transmit  to  the  state  department 
upon  its  request  copies  of  applications  and  any  or  all  other  records  pertain- 
ing to  any  case.  The  state  department  is  hereby  authorized  and  directed 
to  keep  such  records,  in  such  form  and  containing  such  information,  as  the 
federal  social  security  board  may  from  time  to  time  require,  and  comply 
with  such  provisions  as  the  federal  board  may  from  time  to  time  find 
necessary  to  assure  the  correctness  and  verification  of  such  reports. 
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History:     En.  Sec.  20,  Part  1,  Ch.  82,  L.  1937;  Collateral  References 

omd.  Sec.  10.  Ch.  129,  L.  1939.  Paupers  (Key  7). 

70  C.J.S.  Paupers  §  11  et  seq. 

71-231.1.     Filing  of  records  showing  recipients  of  public  assistance- 


public  records — destruction  after  four  years.  The  county  welfare  board 
of  each  county  shall  on  or  before  the  thirtieth  (30th)  day  of  January,  April, 
July  and  October  of  each  year  file  with  the  county  clerk  and  recorder  of 
each  county  a  complete  report  showing  the  names  of  all  recipients  receiving 
public  assistance,  together  with  the  amounts  paid  to  each  during  the 
preceding  quarter. 

The  reports  so  filed  with  the  county  clerk  and  recorder  shall  be  and 
the  same  hereby  are  declared  to  be  public  records  and  shall  be  open  to 
public  inspection  at  all  times  during  the  regular  office  hours  of  said  county 
clerk  and  recorder.  The  reports  so  filed  may  be  destroyed  by  the  county 
clerk  and  recorder  in  the  presence  of  the  board  of  county  commissioners 
and  upon  order  of  said  board  of  county  commissioners  at  any  time  after 
the  period  of  four  (4)  years  from  their  filing  date. 

History:     En.  Sec.  1,  Ch.  179.  L.  1953. 

71-231.2.  Misuse  of  public  assistance  information.  Except  as  provided 
in  this  act,  it  shall  be  unlawful  for  any  person,  body,  association,  firm, 
corporation  or  other  agency  to  solicit,  disclose,  receive,  make  use  of,  or 
to  authorize,  knowingly  permit,  participate  in,  or  acquiesce  in  the  use  of, 
any  lists  or  names  for  commercial  or  political  purposes  of  any  nature^  or 
for  any  purpose  not  directly  connected  with  the  administration  of  public 
assistance. 

History:     En.  Sec.  2.  Ch.  179.  L.  1953. 

71-231.3.  Penalty.  Any  person,  body,  association,  corporation,  firm,  or 
other  agency  who  shall  willfully  or  knowingly  violate  any  provision  of 
this  act  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  twenty-five  ($25.00)  dollars  nor  more 
than  one  thousand  ($1,000.00)  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  for  any  determinate  period  not  to  exceed  sixty  (60) 
days.  If  the  violation  is  by  other  than  an  individual,  the  imprisonment 
may  be  adjusted  against  any  officer,  agent,  employee,  servant,  or  other 
person  of  the  association,  corporation,  firm  or  other  agency  who  committed 
or  participated  in  such  violation  and  is  found  guilty  thereof. 

History:     En.  Sec.  3,  Ch.  179,  L.  1953. 

71-232.  Limitations  of  act.  All  assistance  granted  under  this  act  shall 
be  deemed  to  be  granted  and  to  be  held  subject  to  the  provisions  of  any 
amending  or  repealing  act  that  may  hereafter  be  passed,  and  no  recipient 
shall  have  any  claim  for  compensation,  or  otherwise,  by  reason  of  his 
assistance  being  affected  in  any  way  by  such  amending  or  repealing  act. 

History:     En.  Sec.  21.  Part  1.  Ch.  82.  L.  1937. 

71-233.  Prerequisite  to  eligibility  of  applicant,  investigation  of  financial 
condition  of  applicant's  relatives — report  to  state  department  of  public 
welfare.  Each  county  public  welfare  department  acting  directly  or  through 
an  authorized  agent,  upon  receipt  of  an  application  for  public  assistance, 
in  addition  to  duties  otherwise  imposed  and  acting  without  unnecessary 
delay  and  with  diligence,  shall  investigate  the  facts  relating  to  the  income 
and   financial   condition   of   the   applicant's    living   husband,    wife,    father, 
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mother,  son  or  daughter  or  any  or  all  of  them,  and  provided,  further,  that 
such  investigation  shall  be  a  prerequisite  to  the  establishment  of  eligibility. 
In  making  such  investigation,  the  department  and  its  duly  authorized 
agents  hereby  are  authorized  to  require  statements  under  oath  from  the 
applicants  and  from  any  such  person  "whose  income  and  financial  condition 
is  at  issue.  A  report  containing  the  results  of  such  investigation  and  recom- 
mendations thereon,  shall  be  promptly  made  to  the  state  department  of 
public  welfare. 

History:     En.  Sec.  1.  Ch.  180.  L.  1953. 

71-234.     Determination  of  liability  for  contribution  to  applicant's  support. 

The  state  department  of  public  welfare,  upon  receipt  of  the  report  of  the 
investigation  referred  to  in  section  71-233,  may  make  such  further  investi- 
gation of  the  matter  as  it  may  deem  necessary  to  ascertain  the  facts  in 
relation  thereto  and  shall  cause  to  be  made  a  determination  of  the  liability 
of  each  living  relative  of  the  applicant  referred  to  herein  for  contribution 
to  the  applicant's  support  in  accordance  with  the  "relatives  contribution 
scale"  established  by  this  act.  In  determining  the  ability  to  contribute, 
the  financial  circumstances  of  such  relatives  shall  be  given  due  consideration 
in  the  order  named,  and  in  unusual  cases  a  contribution  of  less  than  the 
amount  fixed  in  the  relatives  contribution  scale  may  be  authorized  by  the 
state  department  of  public  welfare  upon  recommendation  contained  in  the 
report  of  the  investigation  referred  to  in  section  71-233  or  any  subsequent 
investigation  by  either  the  county  or  state  departments,  and  provided  that 
such  determination  of  financial  circumstances  of  each  such  relative  investi- 
gated shall  be  fully  set  forth  as  part  of  the  case  record  of  the  applicant. 

History:     En.  Sec.   2,  Ch.   180,  L.   1953. 

71-235.  Living  relatives — jointly  and  severally  liable — scale  of  contri- 
bution. The  living  relatives  of  each  needy  person,  named  in  this  act,  shall 
be  and  they  hereby  are  made  jointly  and  severally  liable  in  the  order 
named  in  section  71-233  to  such  needy  person  for  the  monthly  amounts  of 
money  determined  in  accordance  with  the  follownig  scale,  to  wit: 

RELATIVES  CONTRIBUTION  SCALE 

A.  B.  Number    of    persons    dependent    upon    income 

Net   monthly  exclusive   of   applicant 

income  of 

responsible  1234  5  678910 

relatives  in  and 

one  family  over 

in  dollars  C.  Maximum    required    monthly    contribution 

Under  195 0000000000 

195  to  254 15000000000 

255  to  314 30       10        00000000 

315  to  394  50       30      20       15        5        0        0        0        0        0 

395  to  474 70       50      40      35      25      20       10        0        0        0 

475  to  554 90      70      60       55      45      40      30      20       10        G 

555  to  654 100      90       80      75       65       60       50      40      30      20 

655  to  754 100     100     100     100      90       85       75       65       55      45 

755  to  854 100     100     100     100     100     100     100      90       80      70 

855  and  up 100     100     100     100     100     100     100     100     100      90 

For  the  purposes  of  this  act:  (1)  A  needy  person  is  one  who  is  eligible 
for  public  assistance  under  the  laws  of  this  state;  (2)  "Net  monthly  income" 
shall  be  deemed  to  mean  one-twelfth  (1/12)  of  the  difference  between  the 
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net  income  for  the  taxable  year  as  the  term  net  income  is  defined  in  section 
84-4901,  subsection  ten  (10),  and  the  state  income  tax  paid  as  determined  by 
the  state  income  tax  return  filed  during  the  current  year. 

In  those  cases  where  both  spouses  classify  as  responsible  relatives  of 
needy  persons  during  the  same  period  of  time,  the  liability  for  contribution 
of  each  of  said  spouses  during  that  time  shall  be  considered  to  be 
one-half  (V2)  of  the  amount  shown  in  the  scale  established  by  this  act. 

History:     En.  Sec.  3,  Ch.  180,  L.  1953.  Collateral    References 

Paupers  (Key  37  (1). 
70  C.J.S.  Paupers  §  60. 

71-236.  Investigation  of  relatives'  state  income  tax  returns — return 
prima-facie  evidence  of  income — penalty  for  disclosing  contents  of  return. 

The  state  department  of  public  welfare  shall  be  required  and  it  shall  be 
its  duty,  when  necessary  to  determine  the  financial  circumstances  of  those 
relatives  herein  named,  to  secure  from  the  state  board  of  equalization  a 
report  of  the  amount  of  income  set  forth  on  the  return  required  by  section 
84-4914.  The  state  board  of  equalization  is  authorized  and  it  shall  be  its 
duty  to  divulge  or  make  known  to  the  state  department  of  public  welfare 
the  amount  of  income  or  any  particulars  set  forth  or  disclosed  in  any  report 
or  return  required  under  the  State  Income  Tax  Act,  and  submitted  by  the 
relatives  herein  named. 

A  separate  income  tax  return  shall  constitute  prima-facie  evidence  of 
taxable  income,  amount  of  tax  and  number  of  dependents  of  the  individual 
making  it;  a  joint  income  tax  return  of  husband  and  wife  shall  constitute 
prima-facie  evidence  of  taxable  income,  amount  of  tax  and  number  of 
dependents  of  either  spouse,  for  the  purposes  of  this  act. 

It  shall  be  unlawful  for  the  board  or  any  deputy,  assistant,  agent,  clerk 
or  other  officer  or  employee  to  divulge  or  make  known  in  any  manner  any 
Information  secured  from  the  state  board  of  equalization  in  the  administra- 
tion of  this  act,  except  for  purposes  directly  connected  with  the  administration 
of  this  act.  Violation  of  the  provisions  of  this  section  shall  be  punished  by 
a  fine  not  exceeding  one  thousand  dollars  ($1,000),  or  by  imprisonmnent 
in  the  county  jail  not  exceeding  one  (1)  year,  or  both,  at  the  discretion 
of  the  court,  and  if  the  offender  be  an  officer  or  employee  of  the  state,  he 
shall  be  dismissed  from  office  and  be  incapable  of  holding  any  public  office 
in  this  state  for  a  period  of  one  (1)  year,  thereafter. 

History:     En.  Sec.  4,  Ch.  180.  L.  1953. 

71-237.  Effect  of  liability  of  relative  on  granting  or  continuing  assistance 
to  a  recipient.  The  liability  of  a  relative  to  contribute  to  the  support  of  a 
recipient  of  public  assistance  established  by  this  act  shall  not  be  grounds 
for  denying  or  discontinuing  public  assistance  to  any  person;  provided, 
however,  that  by  accepting  such  public  assistance  the  recipient  thereof 
shall  be  deemed  to  consent  to  the  recovery  of  an  amount  equal  to  the 
liability  as  set  forth  in  section  71-235  from  any  responsible  living  relative 
or  relatives  by  the  state  public  welfare  department  as  in  this  act  provided. 

History:     En.  Sec.  5,  Ch.  180.  L.  1953. 

71-238.  Right  of  action  against  relatives  for  contribution.  From  and 
after  the  effective  date  of  this  act  each  needy  person  in  Montana  shall 
have  a  cause  of  action  at  law  against  any  living  relative  or  relatives 
referred  to  in   section   71-233   for  the   monthly   contribution   to   his   or   her 
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support  established  by  section  71-235;  in  any  such  action  at  low  judgment 
may  be  entered  for  all  accumulated  contributions  for  which  defendant  is 
liable  under  this  act. 

History:     En.  Sec.  6,  Ch.  180,  L.  1953. 

71-239.  State  department  subrogated  to  recipient's  cause  of  action 
against  relatives.  The  state  department  of  public  welfare  shall  be  subro- 
gated to  the  right  of  each  needy  person  who  is  a  recipient  of  public  assistance 
in  this  state,  to  prosecute  an  action  at  law  arising  under  the  provisions  of 
this  act  against  any  living  relative  of  such  recipient  named  in  section  71-233. 

History:     En.   Sec.   7.   Ch.    180,  L.    1953. 

71-240.     Commencemnet    of    action — disbursement    of   funds    collected. 

The  state  department  of  public  welfare  shall  be  and  is  hereby  authorized, 
either  in  its  own  name  or  in  the  name  of  the  recipient  of  public  assistance 
to  whose  right  of  action  it  has  been  subrogated,  to  commence  and  prosecute 
to  final  conclusion  such  legal  proceedings  as  may  be  deemed  necessary  for 
the  amount  of  the  relatives'  required  contribtuion  as  determined  under 
this  act.  From  the  amount  collected  as  a  result  of  such  legal  proceedings, 
the  state  department  of  public  welfare  shall  deduct  the  full  amount  pre- 
viously paid  as  public  assistance  under  the  laws  of  this  state  and  the 
remainder  thereof,  after  deducting  the  cost  of  the  proceeding,  shall  be 
delivered  to  the  recipient.  The  amount  of  any  previously  paid  public  assist- 
ance recovered  in  any  such  proceedings  shall  be  distributed  by  the  state 
department  of  public  welfare  to  the  United  States  government,  the  county, 
and  to  the  state  general  fund,  as  their  interests  may  appear.  The  attorney 
general  shall  at  the  request  of  the  state  board  of  public  welfare  prosecute 
any  and  all  actions  instituted  under  this  act,  and  is  hereby  authorized  to 
instruct  the  county  attorneys  of  the  counties  in  which  such  actions  may 
arise,  to  prosecute  the  same. 

History:     En.  Sec.  8,  Ch.  180,  L.  1953. 

71-241.  Agreement  for  lien  on  real  property  of  recipient  of  public 
assistance  other  than  recipients  of  general  relief  or  aid  to  dependent  children. 

No  application  for  a  public  assistance  grant  except  applications  made  pur- 
suant to  chapter  5,  Title  71,  Revised  Codes  of  Montana,  1947  (aid  to  dependent 
children),  and  chapter  3,  Title  71,  Revised  Codes  of  Montana,  1947  (general 
relief),  and  for  vendor  medical  payments  in  behalf  of  individuals,  shall  be 
approved  unless  the  applicant  shall  execute  and  deliver  with  such  applica- 
tion an  agreement,  in  such  form  as  the  state  board  of  public  welfare  shall 
prescribe,  acknowledging  and  agreeing  that  the  amount  of  all  assistance 
thereafter  paid  to  the  applicant,  from  whatever  source  such  assistance  may 
be  derived,  shall  constitute  an  obligation  and  indebtedness  of  the  applicant 
to  the  state  and  county  which  shall  be  secured  by  a  lien  upon  all  real 
property  of  the  applicant  then  owned  or  acquired  while  a  recipient  of  such 
assistance. 

History:     En.  Sec.  1,  Ch.  228,  L.  1953;  amd.       vendor   medical    payments    in    behalf   of   indi- 
Sec.  15,  Ch.  212,  L.   1965.  viduals"   after   the   reference   to   chapter   3    of 

Amendment  "^^^^^  '^^'   '^^'^  made  a  minor  change  in  punctu- 

ation. 
The     1965     amendment    inserted     "and    for 

71-242.  Award  of  public  assistance — ineligibility  upon  transfer  of 
property,  when.  Upon  completion  of  the  investigation,  the  county  board 
shall  determine  whether  the  applicant  is  eligible  for  public  assistance  under 
the  provisions  of  this  act,  the  type  and  amount  of  public  assistance  he  shall 
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receive,  and  the  date  upon  which  such  public  assistance  shall  begin.  Public 
assistance  shall  not  be  granted  under  the  Montana  State  Welfare  Act  to 
any  person  who  has  deprived  himself  directly  or  indirectly  of  any  property 
for  the  purpose  of  qualifying  for  assistance  under  this  act.  Any  person 
who  shall  have  transferred  or  shall  transfer  real  property  or  interests  in 
real  property  within  five  (5)  years  of  the  date  of  application  for  public 
assistance  without  receiving  adequate  consideration  therefor  in  money  or 
money's  worth  shall  be  presumed  to  have  made  such  transfer  for  the 
purpose  of  qualifying  for  assistance  under  this  act. 

History:     En.  Sec.  2,  Ch.  228,  L.  1953. 

71-243.  Filing  of  lien — indexing — priority.  Immediately  after  the  mak- 
ing of  any  award  of  public  assistance  the  county  department  of  public 
welfare  shall  cause  to  be  filed  in  the  office  of  the  county  clerk  and  recorder 
of  the  county  wherein  the  recipient  of  such  award  is  residing,  and  in  the 
office  of  the  county  clerk  and  recorder  of  any  other  county  wherein  real 
property  owned  by  the  recipient  is  situated,  a  certificate,  in  such  form  [as] 
shall  be  prescribed  by  the  state  board,  including  a  statement  of  the  name 
and  residence  of  the  recipient,  the  amount  of  assistance,  and  the  date  on 
which  the  assistance  shall  begin.  Said  certificate  shall  be  filed  by  the 
county  clerk  and  recorder  as  a  lien  against  the  real  property  of  the  recipient 
therein  named,  and  shall  be  indexed  in  the  same  manner  as  real  estate 
mortagages,  and  from  and  after  the  filing  of  said  certificate  all  grantees, 
encumbrances  and  attaching  creditors  of  any  real  property  owned  by 
such  recipient  shall  be  deemed  to  have  constructive  notice  thereof,  and 
said  certificate  shall  create  a  general  lien  upon  all  real  property  of  the 
recipient  to  secure  the  repayment  of  the  entire  amount  of  all  assistance 
thereafter  paid  to  such  recipient,  which  lien  shall  be  prior  and  superior 
in  right  to  all  liens,  encumbrances  or  conveyances  affecting  said  real 
property  which  may  be  thereafter  filed  or  recorded. 

History:     En.  Sec.  3,  Ch.  228,  L.  1953.  Compiler's   Note 

The  bracketed  word   "as"  was  inserted  by 
the  compiler. 

71-244.  Forclosure  of  lien.  No  foreclosure  of  any  such  lien  affecting 
property  occupied  as  a  home  by  the  recipient  or  his  or  her  spouse,  or  his 
or  her  dependent,  shall  be  instituted  during  the  lifetime  of  the  recipient 
except  upon  a  finding  and  determination  by  the  county  department  of  public 
welfare,  subject  to  review  by  the  state  board,  that  the  assistance  awarded 
to  such  recipient  was  obtained  by  fraud,  or  except  upon  a  conveyance 
of  such  property  by  the  recipient. 

Said  lien  may  be  foreclosed  in  the  manner  provided  by  law  for  the 
enforcement  of  mechanic's  liens  upon  real  property  in  the  district  court  of 
the  county  wherein  the  certificate  hereinbefore  provided  for  has  been  filed, 
and  the  decree  for  the  enforcement  thereof  shall  provide  for  the  sale  of 
the  real  property  of  the  recipient,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  said  lien,  and  said  sale  shall  be  conducted  by  the  sheriff  in  the 
manner  provided  by  law  for  the  sale  of  real  property  under  execution.  Suits 
for  the  foreclosure  of  such  lien  shall  be  brought  in  the  name  of  the  county 
for  the  benefit  of  itself  and  the  state  board  of  public  welfare. 

History:     En.  Sec.  4,  Ch.  228.  L.  1953. 

71-245.  Release  or  partial  release  of  lien,  when.  Whenever  the  obliga- 
tion  secured   by   said   lien    shall   have   been   paid,    or   shall   have   been 
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discharged  by  settlement,  the  state  board  of  public  welfare  shall  not  later 
than  30  days  after  receipt  of  payment  cause  a  release  and  satisfaction  thereof 
to  be  entered  in  the  office  of  the  county  clerk  and  recorder  of  the  county 
wherein  such  lien  is  filed.  The  state  board  is  further  empowered  to  cause 
a  partial  release  of  such  lien  to  be  entered  with  respect  to  any  portion 
or  portions  of  the  real  estate  of  the  recipient. 

History:     En.  Sec.  5,  Ch.  228,  L.  1953. 

71-246.  Lien  to  attach  to  all  recipients  after  July  1,  1953 — suspension 
of  assistance  to  recipients  who  fail  to  agree  to  lien.  The  lien  hereinbefore 
provided  for  shall  attach  to  the  real  property  of  all  persons  who  receive 
public  assistance  from  and  after  the  1st  day  of  July,  1953.  Not  less  than 
sixty  (60)  days  prior  to  said  date  each  county  department  of  public 
welfare  in  the  state  shall  mail  or  deliver  to  all  recipients  of  public  assistance 
within  said  county  a  form  of  the  agreement  provided  for  in  section  71-241, 
together  with  a  sumary  of  the  provisions  of  this  act  and  a  notice  that  all 
recipients  are  required,  as  a  condition  precedent  to  the  continuance  of 
public  assistance  awards,  to  execute  and  return  such  agreement  to  said 
county  department  prior  to  July  1,  1953;  and  payments  of  assistance  shall  be 
suspended  as  to  all  recipients  who  fail  or  neglect  to  execute  and  return 
said  agreements  within  said  period,  unless  the  state  board  of  public  wel- 
fare finds  that  circumstances  make  such  return  within  the  specified  time 
impracticable. 

History:     En.  Sec.  6,  Ch.  228,  L.  1953. 

71-247.  Recovery  from  the  estate  of  a  decedent — claim  for  assistance 
paid.  Upon  the  death  of  any  recipient  of  public  assistance  other  than  aid 
to  dependent  children,  or  general  relief,  the  state  department  of  public 
welfare  shall  execute  and  present  a  claim  against  the  estate  of  such  person 
within  the  time  specified  in  the  published  notice  to  creditors  in  the  estate 
matter  for  the  total  amount  of  assistance  paid  under  this  act,  separately 
stating  therein  the  amount  of  all  assistance  paid  from  and  after  the  1st 
day  of  July,  1953,  which  is  secured  by  the  lien  herein  provided  for.  Said 
claim  shall  be  a  preferred  claim  having  the  preference  specified  by  sub- 
division 4,  section  91-3601. 

No  claim  hereunder  shall  be  enforced  against  any  real  estate  of  a 
recipient  while  it  is  occupied  by  the  surviving  spouse,  or  dependent,  as  a 
home,  but  the  lien  provided  for  by  this  act  shall,  until  paid,  continue  in 
full  force  as  against  the  real  estate  of  such  recipients  notwithstanding 
postponement  of  enforcement  thereof  by  reason  of  such  occupancy  of  the 
surviving  spouse  or  dependent. 

The  state  board  of  public  welfare  shall  not  assert  its  lien  or  claim  during 
the  lifetime  and  continued  occupancy  of  said  real  estate  by  the  surviving 
spouse  or  dependent  unless  other  claimants  or  persons  shall  have  instituted 
proceedings  for  the  probate  of  the  estate  of  the  deceased  recipient,  in 
which  case  the  board  shall  file  its  claim  hereunder. 

History:     En.  Sec.  7,  Ch.  228,  L.  1953. 

71-248.  Lien  not  to  sever  a  joint  tenancy  or  affect  the  right  of  survivor- 
ship. The  lien  herein  provided  for  shall  not  sever  a  joint  tenancy  or  affect 
the  right  of  survivorship  except  that  said  lien  shall  be  enforceable  to  the 
extent  that  the  recipient  had  an  interest  prior  to  decease. 

History:     En.  Sec.  8,  Ch.  228,  L.  1953. 
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71-249.  Prevention  of  exploitation  of  recipients.  In  the  administration 
of  this  act,  the  state  board  shall  safeguard  the  interests  of  recipients  of 
public  assistance,  to  the  end  that  their  property  shall  not  be  exploited  nor 
pass  from  their  possession  without  adequate  consideration. 

History:  En.  Sec.  9,  Ch.  228.  L.  1953. 

71-250.  Disposition  of  sums  recovered.  All  sums  recovered  hereunder 
from  any  source  shall  be  distributed  to  the  county  and  to  the  general 
fund  of  the  state  of  Montana  as  their  interests  may  appear;  and  if  the 
federal  law  so  requires,  the  federal  government  shall  be  entitled  to  a  share 
of  any  amounts  collected  hereunder  in  proportion  to  the  amounts  which 
it  has  contributed  to  the  grants  recovered,  and  the  amount  due  the  United 
States  shall  be  promptly  paid  by  the  state  board  to  the  United  States 
government. 

History:     En.  Sec.  10,  Ch.  228,  L.  1953. 


CHAPTER  3 


PUBLIC  WELFARE  ACT  PART  2— GENERAL  RELIEF— TO  PROVIDE  AID  TO 

THE    UNEMPLOYABLE,    DESTITUTE    AND    THOSE    MADE    DESTITUTE 

THROUGH  LACK  OF  EMPLOYMENT  AND  ALL  THOSE  IN  NEED 

OF  PUBLIC  ASSISTANCE  NOT  ELIGIBLE  OR  OTHERWISE 

CARED  FOR  UNDER  OTHER  PARTS  OF  THIS  ACT 

Section    71-301.  Administration. 

71-302.  Eligibility  requirements  for  general  relief. 

71-303.  Eligibility  for  relief — investigation  of  resources. 

71-304.  Status  of  aliens  and  interstate  transients — other  conditions. 

71-305.  Equal  consideration. 

71-306.  Right  of  appeal  and  hearing. 

71-307.  Relief  by  check  or  disburing  orders. 

71-308.  Medical  aid  and  hospitalization. 

71-309.  Primary  obligations  of  the  board  of  county  commissioners. 

71-310.  Certification  for  relief  employment. 

71-311.  Grants  from  state  funds  to  counties. 

71-312.  Application  for  relief. 

71-313.  Investigations  of  relief  applications. 

71-314.  Granting  of  assistance. 


71-301.  Administration.  The  state  department  and  county  departments 
of  public  welfare  are  hereby  authorized  and  charged  with  the  administration 
and  supervision  of  general  relief  under  the  powers,  duties  and  functions 
as  prescribed  in  Part  1  of  this  act. 


History:     En.  Sec.  1,  Part  2,  Ch.  82,  L.  1937. 
Assistance  to  Striking  Union  Members 

Mandamus  could  be  used  to  compel  the 
department  of  public  welfare  to  rescind  a 
general  order  providing  that  striking  members 
of  a  union  were  to  receive  less  general  relief 
assistance  than  other  general  relief  recipients, 
and  to  require  the  deparment  to  give  union 
members  the  same  general  relief  as  given 
other  applicants  in  the  same  class.  State  ex 
rel.  International  Union  of  Mine,  Mill  &  Smelt- 
er Workers  v.  Montana  State  Dept.  of  Public 
Welfare,  136  M  283,  437  P  2d  727.  (Dissenting 
opinion,  136  M  283,  347  P  2d  727,  740,  746.) 


References 

State  ex  rel.  Frederick  v.  District  Court,  119 
M  143,  173  P  2d  626,  628. 

Law  Review 

Administrative  agencies  —  department  of 
public  welfare — discrimination  against  welfare 
recipients  because  of  source  of  unemployment 
[State  ex  rel.  Int.  Union  v.  Montana  State 
Dept.  of  Public  Welfare,  136  M  283,  347  P  2d 
727],  21  Mont.  L.  Rev.  222  (Spring  1960). 
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71-302.  Eligibility  requirements  for  general  relief.  An  applicant  to  be 
eligible  for  general  relief  must  have  resided  in  the  state  of  Montana  for 
at  least  one  (1)  year  immediately  prior  to  the  date  of  receipt  of  this 
assistance.  Any  person  otherwise  qualified  who  has  resided  in  a  county 
for  one  (1)  year  shall  thereby  acquire  residence  in  that  county,  which 
residence  shall  be  retained  until  residence  is  acquired  in  another  county 
by  residing  there  for  one  (1)  year.  If  a  person  has  resided  in  the  state 
for  one  (1)  year  but  does  not  have  county  residence,  he  shall  make  appli- 
cation for  this  assistance  in  the  county  in  which  he  is  residing,  which 
county  shall  bear  the  cost  of  his  assistance  until  he  has  acquired  a  county 
residence.  If  a  person  is  absent  from  the  state  voluntarily  he  shall  thereby 
be  ineligible  for  general  relief  in  the  state  of  Montana.  Time  spent  as  a 
patient  in  a  licensed  nursing  home  or  hospital,  or  a  private  charitable 
institution,  shall  not  in  any  case  be  counted  in  determining  the  matter  of 
county  residence. 

History:     En.  Subd.  (a).  Sec.  2,  Part  2,  Ch.  Collateral  References 

82,  L.   1937;   amd.  Sec.   11.  Ch.   129,  L.   1939;  Constitutionality   of   poor  relief  law,   as  af- 

amd.   Sec.   4,   Ch.   117,  L.    1941;    amd.  Sec.    1,  fected    by    requirement    as    to    period   of   resi- 

Ch.  156,  L.  1951;  amd.  Sec.  1,  Ch.  99,  L.  1963.  dence  as  condition  of  relief.   132  ALR  518. 

Amendment 

The    1963   amendment   added   the  last   sen- 
tence. 

71-303.  Eligibility  for  relief — investigation  of  resources.  An  applicant 
for  assistance  including  medical  care  and  hospitalization  shall  be  eligible 
to  receive  assistance  only  after  investigation  by  the  county  department 
reveals  that  the  income  and  resources  are  insufficient  to  provide  the  neces- 
sities of  life,  and  assistance  shall  be  provided  to  meet  a  minimum  subsistence 
compatible  with  decency  and  health. 

History:     En.  Subd.  (b).  Sec.  2,  Part  2,  Ch.  References 

82,  L.  1937;  amd.  Sec.  12,  Ch.  129,  L.  1939.  state    ex   rel..  International   Union    of   Mine, 

Mill  &  Smelter  Workers  v.  Montana  State  Dept. 
of  Public  Welfare,  136  M  283,  347  P  2d  727. 

71-304.     Status    of   aliens   and   interstate   transients — other    conditions. 

Aliens  found  to  be  illegally  within  the  United  States  shall  not  be  eligible 
for  relief  from  state  funds. 

Interstate  transients,  without  legal  Montana  residence,  shall  not  be 
eligible  for  continued  asssitance  from  state  funds  but  may,  if  in  distress, 
receive  temporary  relief  from  either  state  or  county  funds  until  such  time 
as  such  transients  may  be  returned  to  their  state  of  legal  residence  or  state 
or  [of]  origin.  If  transient  families  are  stranded  and  without  means  of 
return,  their  transportation  may  be  paid  from  state  funds. 

An  applicant  must  not  be  in  need  of  continued  care  in  a  public 
institution  because  of  physical  or  mental  condition. 

Individuals  receiving  assistance  under  other  parts  of  this  act  shall  not 
receive  supplementary  cash  assistance  from  state  relief  funds. 

History:     En.  Subd.  (c)  to  (f).  Sec.  2,  Part  2,  Operation  and  Effect 

Ch.  82,  L.  1937.  Where    an    indigent    nonresident    is    injured 

Compiler's  Note  within  county  and  requires  immediate  medical 

rpi       T_       I.J  J    "  X"  •         ,   J   1  arid  surgical  attention  and  hospitalization  and 

ihe   bracketed  word     of     was   mserted   by       .  j   ^  lu  i    ^       u^   •  t. 

.,  .,  ^       IS  removed  to  another  county  to  obtam  such 

*  treatment    the    county    in    which    the    injury- 

occurred  is  liable.  Musselshell  County  v.  Petro- 
leum County,  118  M  1,  161  P  2d  905,  908. 
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71-305.  Equal  consideration.  Persons  eligible  for  and  in  need  of  relief 
shall  be,  whether  employable  or  unemployable,  given  equal  consideration 
for  public  assistance  as  those  persons  eligible  for  assistance  under  other 
parts  of  this  act. 


History:     En.  Sec.  3,  Part  2,  Ch.  82,  L.  1937. 

Assistance  to  Striking  Union  Members 

Mandamus  could  be  used  to  compel  the 
department  of  public  welfare  to  rescind  a 
general  order  providing  that  striking  members 
of  a  union  were  to  receive  less  general  relief 
assistance  than  other  general  relief  recipients, 


and  to  require  the  department  to  give  union 
members  the  same  general  relief  as  given 
other  applicants  in  the  same  class.  State  ex 
rel.  International  Union  of  Mine,  Mill  <S  Smelter 
Workers  v.  Montana  State  Dept.  of  Public 
Welfare,  136  M  283,  347  P  2d  727.  (Dissenting 
opinion,  136  M  283,  347  P  2d  727,  740,  746.) 


71-306.     Right  of  appeal  and  hearing.     If  an  application  for  assistance 

under  this  chapter  is  not  acted  upon  by  the  county  welfare  board  promptly 
or  if  a  decision  is  made  with  which  the  applicant  or  recipient  is  not  satisfied, 
he  may  appeal  to  the  state  department  for  a  fair  hearing.  The  state  depart- 
ment shall,  upon  receipt  of  such  an  appeal,  give  the  applicant  or  recipient 
prompt  notice  and  opportunity  for  a  fair  hearing.  Individuals  or  committees 
with  complaints  or  grievances  shall  have  the  opportunity  to  present  their 
complaints  or  grievances  to  either  the  county  board  or  the  state  department 
and  it  shall  be  required  that  due  consideration  shall  be  given  all  proven 
facts  presented  by  such  individuals  or  committees  and  the  county  board 
or  the  state  department  shall  be  required  to  relieve  such  situations,  if  not 
otherwise  prohibited  by  law  and  to  the  extent  of  funds  available. 


History:  En.  Sec.  4,  Part  2,  Ch.  82,  L.  1937; 
amd.  Sec.  8,  Ch.  199,  L.  1951. 

References 

State  ex  rel.  Wilson  v.  Weir,  106  M  526, 
532,  79  P  2d  305;  State  ex  rel.  International 
Union    of    Mine,    Mill    &    Smelter    Workers    v. 


Montana  State  Dept.  of  Public  Welfare,  136  M 
283,  347  P  2d  727. 

Collateral  References 

Paupers  (Key  42). 

70  C.J.S.  Paupers  §  70  et  seq. 


71-307.  Relief  by  check  or  disburing  orders.  All  relief  disbursements 
by  county  departments  of  public  welfare  shall  be  by  warrant  or  check; 
provided,  however,  that  if  the  county  welfare  department  finds  that  a 
recipient  is  in  the  habit  of  dissipating  relief  allowances  instead  of  using 
them  for  the  purposes  intended,  or  that  for  any  other  reason  it  is  better 
for  the  recipient  and  his  family  to  receive  the  allowance  through  disbursing 
orders,  then  disbursing  orders  shall  be  used  instead  of  cash  payments; 
but  all  such  disbursing  orders  must  be  written  in  such  form  that  the  goods 
and  merchandise  to  be  provided  may  be  furnished  by  any  regular  dealer 
in  such  goods  and  merchandise  within  the  county.  It  is  further  provided, 
however,  that  if  the  county  has  work  available  which  a  recipient  of  general 
relief  is  capable  of  performing,  then  the  county  department  of  public  welfare 
may  require  the  recipient  to  perform  such  work  at  the  prevailing  rate  of 
wages  paid  by  that  county  for  similar  work  to  be  paid  from  the  county 
poor  fund  in  place  of  granting  him  general  relief. 

The  county  department  of  public  welfare  shall  provide  coverage  under 
the  Workmen's  Compensation  Act  for  those  recipients  of  general  relief 
working  under  the  provisions  hereof,  and  is  authorized  to  enter  into  such 
agreements  with  the  industrial  accident  board  as  may  be  necessary  to 
carry  out  the  provisions  of  this  section. 

Any  recipient  of  general  relief  who  is  subject  to  the  provisions  of  this 
section  and  who  wtihout  cause  refuses  to  perform  work  assigned  to  him 
as  herein  provided,  shall  lose  his  eligibility  for  general  relief  for  a  period 
of  one  (1)  week  for  each  refusal. 
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History:  En.  Sec.  5.  Part  2,  Ch.  82.  L.  1937; 
amd.  Sec.  13,  Ch.  129.  L.  1939;  amd.  Sec.  1, 
Ch.  180.  L.  1963. 

Amendment 

The  1963  amendment  substituted  "a  recipient 
of"  and  "recipient"  for  "an  applicant  for"  and 
"applicant"  in  the  second  sentence  of  the  first 
paragraph;  inserted  "paid  by  that  county  for 
similar  work"  after  "prevailing  rate  of  wages" 
near  the  end  of  the  first  paragraph;  and  added 
the   second  and   third   paragraphs. 

Appeal  From  County  to  State  Board 

Exercise  of  the  right  of  appeal  from  the 
action  of  a  county  body  to  a  state  body,  as 
from  a  county  to  the  state  public  welfare 
board,  is  not  always  a  condition  precedent 
to  the  right  to  resort  to  the  courts  for  relief, 
as  where  county  board  wrongfully  refused  to 
issue  a  check  to  applicant,  in  which  case 
appeal  to  state  board  would  have  been 
without  object  or  purpose  under  the  act. 
State  ex  rel.  Wilson  v.  Weir,  106  M  526,  531, 
79  P  2d  305. 


Relief  Warrants  Must  Be  Readily  Convertible 
Into  Cash 

The  provision  in  this  section  that  relief 
disbursements  shall  be  by  warrant  or  check 
representing  cash  on  demand,  held  to  mean 
warrants  or  checks  which  are  the  equivalent 
of  cash,  i.e.,  readily  convertible  into  cash 
without  discount.  State  ex  rel.  Silver  Bow- 
County  V.  Brandjord,  107  M  231,  235,  82  P 
2d  589. 

Where  Sending  to  Poor  Farm  Violation  of 
Duty 

Where  a  county  board  approved  an  appli- 
cation for  relief  under  the  Public  Welfare  Act, 
placed  applicant  in  a  county  poor  farm 
instead  of  issuing  to  him  a  warrant  or  check 
representing  cash  on  demand  as  required  by 
this  section,  it  violated  a  clear  legal  duty, 
enforceable  by  the  writ  of  mandate.  State  ex- 
rel.  Wilson  v.  Weir,  106  M  526,  529,  79  P 
2d  305. 


71-308.  Medical  aid  and  hospitalization.  Medical  aid  and  hospitaliza- 
tion for  persons  unable  to  provide  such  necessities  for  themselves  ore 
hereby  declared  to  be  the  legal  and  financial  duty  and  responsibility  of 
the  board  of  county  commissioners,  except  as  otherwise  provided  in  other 
parts  of  this  act,  payable  from  the  county  poor  fund.  It  shall  be  the  duty 
of  the  board  of  county  commissioners  to  make  provisions  for  competent 
and  skilled  medical  or  surgical  services  as  approved  by  the  state  board  of 
health  or  the  state  medical  association,  or  in  the  case  of  osteopathic  prac- 
titioners by  the  state  osteopathic  association  or  chiropractors  by  the  state 
chiropractic  association,  or  optometrical  services  as  approved  by  the  Mon- 
tana optometic  association,  and  dental  services  as  approved  by  the  dental 
association.  "Medical"  or  "medicine"  as  used  in  this  act  refers  to  the 
healing  art  as  practiced  by  licensed  practitioners. 

In  automobile  accident  cases  wherein  transients  traveling  through  the 
state  of  Montana  are  injured,  medical  aid  and  hospitalization  shall  be 
paid  for  by  the  county  wherein  the  accident  occurred  and  the  department 
of  public  welfare  shall  reimburse  such  county  in  full  upon  proper  claim 
being  made  to  the  department  of  public  welfare;  provided,  further,  that  in 
all  other  accident  cases  wherein  such  transients  are  injured,  medical  aid 
and  hospitalization  shall  be  paid  for  by  the  county  wherein  the  accident 
occurred  and  the  department  of  public  welfare  shall  reimburse  such  county 
for  one-half  of  such  medical  aid  and  hospitalization  paid  by  such  county, 
upon  proper  claim  being  made  to  the  department  of  public  welfare. 

The  board,  in  arranging  for  medical  care  for  those  unable  to  provide  it 
for  themselves,  may  have  the  care  provided  by  the  physicians  appointed  by 
such  board  who  shall  be  known  as  county  physicians  or  deputy  county 
physicans,  and  may  fix  a  rate  of  compensation  for  the  furnishing  of  such 
medical  attendance. 

The  board  of  county  commissioners  shall  have  the  responsibility  of 
making  suitable  arrangements  to  provide  respectable  burial  for  those  for 
whom  such  expenses  are  not  otherwise  available. 
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History:  En.  Sec.  6,  Part  2,  Ch.  82,  L.  1937; 
amd.  Sec.  15,  Ch.  129,  L.  1939;  amd.  Sec.  5, 
Ch.  117,  L.  1941;  amd.  Sec.  1,  Ch.  155,  L.  1947; 
amd.  Sec.  9,  Ch.  199,  L.  1951;  amd.  Sec.  1, 
Ch.  57,  L.  1955;  amd.  Sec.  1,  Ch.  86,  L.  1957; 
amd.  Sec.  16,  Ch.  212,  L.  1965. 

Amendment 

The  1965  amendment  inserted  "except  as 
otherwise  provided  in  other  parts  of  this  act" 
near  the  end  of  the  first  sentence  of  the  first 
paragraph. 

Wandering  Child 

County  properly  brought  mandamus  action 
to  compel  state  board  of  public  "welfare  to 
reimburse  it  for  medical  and  hospital  expenses 
for  a  wandering  thirteen-year-old  child  from 
another  state  who  roamed  from  place  to  place 
for  approximately  one  month,  without  means 
of  support,  when  she  threw  herself  in  front  of 
a  moving  automobile  and  sustained  the  in- 
juries for  which  the  county  paid  the  expenses. 
State  ex  rel.  Lewis  and  Clark  County  v.  State 
Board  of  Public  Welfare,  141  M  209,  376  P 
2d  1002,  1004. 


Burden  of  Proof 

The  state,  in  prosecuting  for  manslaughter 
because  of  defendant's  failure  to  provide 
medical  aid  for  his  wife,  after  she  had  been 
found  injured  in  their  home,  is  not  required 
as  an  element  of  their  proof  to  show  the  ability 
on  behalf  of  the  defendant  to  furnish  such  aid. 
If  a  defendant  could  not  obtain  aid,  either 
through  normal  procedure  or  the  poor  laws, 
this  is  a  matter  for  his  defense.  State  v.  Mally, 
—  M  — ,  366  P  2d  868,  872. 

References 

State  ex  rel.  Williams  v.  Kamp,  106  M  444, 
451,  78  P  2d  585;  Musselshell  County  v. 
Petroleum  County,  118  M  1,  161  P  2d  905,  908. 

Collateral  References 

Paupers   (Key   48). 

70  C.J.S.  Paupers  §  74  et  seq. 

Liability  of  governmental  agency  for  emer- 
gency medical  or  surgical  services  rendered 
to  poor  person  without  its  express  authority. 
93  ALR  900. 


71-309.     Primary   obligations   of   the   board   of   county   commissioners. 

Except  as  otherwise  provided  in  other  parts  of  this  act,  it  is  hereby 
declared  to  be  the  primary  legal  duty  and  financial  obligation  of  the  board 
of  county  commissioners  to  make  such  tax  levies  and  to  establish  such 
budgets  in  the  county  poor  fund  as  provided  by  law  and  as  are  necessary 
to  provide  adequate  institutional  care  for  all  such  indigent  residents  as 
ore  in  need  of  institutional  care  and  to  make  such  tax  levies  and  establish 
such  budgets  in  the  county  poor  fund  as  are  necessary  to  make  provisions 
for  medical  aid  and  services  and  hospitalization  for  all  indigent  county 
residents.  All  such  public  assistance  and  services  shall  be  charges  against 
and  payable  from  the  county  poor  fund. 

otherwise  provided  in  other  parts  of  this  act" 
at  the  beginning  of  the  section. 

Collateral  References 

Paupers  (Key  10). 

70  C.LS.  Paupers  §   18. 


History:  En.  Sec.  7,  Part  2,  Ch.  82,  L.  1937; 
amd.  Sec.  6,  Ch.  117,  L.  1941;  amd.  Sec.  10. 
Ch.  199,  L.  1951;  amd.  Sec.  17,  Ch.  212,  L.  1965. 


Amendment 

The    1965    amendment    inserted 


'Except   as 


71-310.  Certification  for  relief  employment.  For  such  time  as  the 
federal  government  shall  require,  it  shall  be  the  duty  and  responsibility 
of  the  state  and  the  county  public  welfare  department  to  make  all  investi- 
gations and  certifications  required  by  federal  employment  agencies  in 
respect  to  the  eligibility  of  employable  persons  for  employment  on  govern- 
ment emergency  work  projects. 

History:     En.  Sec.  8.  Part  2,  Ch.  82,  L.  1937. 

71-311.  Grants  from  state  funds  to  counties.  If  the  whole  of  a  six  (6) 
mill  levy  together  with  the  whole  of  the  per  capita  tax  authorized  by  said 
section  71-106,  and  the  income  to  the  county  poor  fund  from  all  other 
sources  shall  prove  inadequate  to  pay  for  the  general  relief  in  the  county 
actually  necessary  and  to  meet  the  county's  proportionate  share  of  public 
assistance  and  its  proportionate  share  of  any  other  welfare  activity  that 
may  be  carried  on  jointly  by  the  state  and  the  county;  and  if  warrants  upon 
the  county  poor  fund  can  no  longer  lawfully  be  issued  to  meet  these  charges; 
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and  if  the  board  of  county  commissioners  is  unable  to  declare  an  emergency 
for  the  purpose  of  providing  additional  funds  or  to  provide  additional  funds 
from  any  other  source;  and  if  the  county  has  in  all  respects  expended  the 
county  poor  fund  only  for  lawful  purposes;  and  if  all  these  conditions 
actually  exist  in  any  county  of  the  state,  then  the  state  department  of  public 
welfare  shall,  in  so  far  as  it  has  funds  available,  come  to  the  assistance 
of  such  county,  in  the  following  manner: 

When  the  county  in  question  has  submitted  proof  to  the  state  board 
of  public  welfare  through  such  reports  as  it  may  require  and  through  other 
evidence  that  may  be  deemed  necessary,  that  these  conditions  exist,  then 
the  state  board  may  authorize  the  state  administrator  to  issue  a  check  to 
the  county  treasurer  of  the  county  for  general  relief  purposes,  and  the 
county  department  of  public  welfare  shall  make  the  disbursements  of  these 
state  funds  for  general  relief  purposes  within  the  county.  These  grants- 
in-aid  from  the  state  department  may  be  used  for  any  relief  activity  lawfully 
conducted  by  the  county,  including  medical  aid,  hospitalization  and  institu- 
tional care;  but  no  part  thereof  may  be  used,  directly  or  indirectly,  to  pay 
for  the  erection  or  improvement  of  any  county  building  or  for  furniture, 
fixtures,  appliances  or  equipment  for  any  such  building. 

Immediately  upon  rceeiving  notice  that  such  grant-in-aid  has  been  made 
by  the  state  department,  it  shall  be  the  duty  of  the  board  of  county  com- 
missioners to  adopt  an  emergency  budget  in  accordance  with  the  provisions 
of  section  16-1907  but  without  being  required  to  publish  any  notice  of  inten- 
tion to  adopt  such  emergency  budget  or  to  hold  a  hearing  thereon.  This 
emergency  budget  shall  appropriate  the  whole  amount  of  the  general  relief 
grant  from  the  state  department  for  the  various  classes  of  expenditures 
from  the  poor  fund  for  which  the  grant-in-aid  was  made  by  the  state  depart- 
ment. The  money  received  through  such  general  relief  grant  from  the 
state  department  shall  be  placed  in  a  special  poor  fund  account  kept 
separate  and  distinct  from  the  poor  fund  accounts  arising  under  the  original 
poor  fund  budget,  and  all  expenditures  from  this  special  poor  fund  account 
shall  be  made  by  a  separate  series  of  warrants  or  checks. 

History:     En.  Sec.  9,  Part  2,  Ch.  82,  L.  1937;       rel.  Lewis  and  Clark  County  v.  State  Board  of 

amd.  Sec.   14.  Ch.  129.  L.   1939;   amd.  Sec.  7.      Public  Welfare,  112  M  380,  383,  117  P  2d  259. 

Ch.  117.  L.  1941;  and.  Sec.  11,  Ch.  199.  L.  1951.  ^  ^^  ,      i  o  < 

Collateral  References 

References  Paupers  (Key  43  (4). 

State   ex   rel.   Silver  Bow   County   v.   Brand-  70   C.J.S.  Paupers   §   73   et  seq. 

jord,   107  M  231,  235,  82  P  2d  589;   State  ex 

71-312.  Application  for  relief.  Each  applicant  for  general  relief  shall 
make  application  to  the  county  department  of  public  welfare  and  the  appli- 
cation shall  be  made  in  the  manner  and  on  the  form  prescribed  by  the  state 
department,  provided,  however,  that  no  application  form  shall  contain  what 
is  commonly  known  as  "the  pauper's  oath."  All  persons  wishing  to  apply 
for  general  relief  shall  have  the  opportunity  to  do  so. 

History:     En.    Sec.    10.    Part    2,    Ch.    82,    L.  Collateral  References 

1937;  amd.  Sec.  12,  Ch.  199,  L.  1951.  Paupers  (Key  41). 

References  '70  C.J.S.  Paupers  §  69. 

State  ex  rel.  International  Union  of  Mine, 
Mill  &  Smelter  Workers  v.  Montana  State  Dept. 
of  Public  Welfare,  136  M  283,  347  P  2d  727. 

71-313.  Investigations  of  relief  applications.  Whenever  a  county  public 
welfare  department  receives  an  application  for  general  relief  assistance, 
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an  investigation  shall  be  promptly  made.  The  investigation  of  each  appli- 
cation for  general  relief  assistance  shall  be  conducted  by  the  county  board 
through  a  staff  worker  of  the  county  department.  Upon  completion  of 
such  investigation  the  county  welfare  board  shall  determine  whether  the 
applicant  is  eligible  for  and  should  receive  a  grant,  the  amount  of  the 
grant,  and  the  date  on  which  assistance  shall  begin.  Aid  shall  be  furnished 
promptly  to  all  eligible  persons.  Each  applicant  shall  receive  written  notice 
of  the  decision  concerning  his  application. 

History:     En.  Sec.  11,  Part  2.  Ch.  82,  L.  1937; 
amd.  Sec.  13,  Ch.  199,  L.  1951. 

71-314.  Granting  of  assistance.  The  amount  of  assistance  granted  any 
person  or  family  shall  be  determined  by  the  county  board  of  public  welfare 
according  to  the  rules  and  regulations  and  standards  of  assistance  estab- 
lished by  the  state  department. 

History:     En.  Sec.  12,  Part  2,  Ch.  82,  L.  1937;  Collateral  References 

amd.   Sec.    1,  Ch.   47,  L.    1949;    amd.   Sec.    14  Paupers   (Key  41,   43   (2). 

Ch.  199,  L.  1951.  70  C.J.S.  Paupers '§§  69,  72. 

References 

State   ex   rel.   Wilson   v.   Weir,    106   M   526, 
529.  79  P  2d  305. 


CHAPTER  4 

PUBLIC  WELFARE  ACT  PART  3— TO  PROVIDE  FOR  OLD  AGE  ASSISTANCE 
TO  AGED  PERSONS  IN  NEED  IN  CONFORMITY  WITH  TITLE  2  OF  THE 
FEDERAL  SOCIAL  SECURITY  ACT  OF  1935  OR  AS  AMENDED 

Section    71-401.  Provision  for  administration. 

71-402.  Eligibility  requirements  for  old  age  assistance. 

71-403.  Amount  of  assistance. 

71-404.  Application  for  assistance. 

71-405.  County  share  of  participation. 

71-406.  Investigation  of  applications. 

71-407.  Reinstatement  of  recipients  of  old  age  assistance,  when. 

71-408.  Funeral  expenses. 

71-409.  Assistance  may  be  paid  to  guardian. 

71-410.  Subsequent  increase  of  income. 

71-411.  Periodic  review  of  assistance  grants. 

71-412.  Recovery  from  the  estate  of  a  decedent — claim  for  assistance  paid. 

71-413.  Change  of  residence  of  person  receiving  old  age  assistance. 

71-401.  Provision  for  administration,  (a)  The  state  department  of 
public  welfare  is  hereby  authorized  and  is  charged  with  the  general  admin- 
istration and  supervision  of  old  age  assistance  under  the  powers,  duties 
and  function  as  prescribed  in  sections  71-201   to  71-232. 

(b)  The  county  department  of  public  welfare  shall  be  charged  with 
the  local  administration  and  supervision  of  old  age  assistance,  subject  to 
the  powers,  duties  and  functions  prescribed  for  the  county  department  in 
sections  71-201  to  71-232. 

(c)  It  is  hereby  mandatory  and  required  that  the  state  plan  and 
operation  of  old  age  assistance  shall  be  in  effect  in  each  and  every  county 
of  the  state  and  the  administration  and  supervision  of  old  age  assistance 
shall  be  uniform  throughout  the  several  counties  of  the  state. 

(d)  The  state  department  of  public  welfare  shall  have  printed  and 
distribute  copies  of  this  act  to  all  county  welfare  departments  and  shall 
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prescribe  the  form  of  and  print  and  supply  to  the  county  welfare  deport- 
ments blanks  of  applications,  reports  and  such  other  forms  as  may  be 
necessary  in  relation  to  old  age  assistance. 

(e)  All  rules  and  regulations  of  the  state  department  of  public  welfare 
made  under  this  act  shall  be  binding  upon  the  county  departments  of 
public  welfare. 

(f)  Definition,  old  age  assistance  as  used  in  this  chapter  means  money 
payments  to  or  payments  made  for  medical  care  in  behalf  of  aged  needy 
individuals. 


History:  En.  Sec.  1,  Part  3.  Ch.  82.  L.  1937; 
amd.  Sec.  2,  Ch.  71,  L.  1957. 

Cross-Reference 

Aged  persons  homes,  regulation,  sees.  69- 
2401  to  69-2406. 

References 

State  ex  rel.  Dean  v.  Brandjord,  108  M  447, 
455,  92  P  2d  273. 

Collateral  References 

40  Am.  Jur.  966,  Pensions,  §  7;  41  Am.  Jur. 
679,  Poor  and  Poor  Laws,  generally;  48  Am. 
Jur.  511,  Social  Security,  Unemployment  In- 
surance,  and   Retirement   Funds. 

Constitutionality  of  old  age  pension  or 
assistance  acts.  37  ALR  1524;  86  ALR  912 
and  101  ALR  1215. 

Judicial  questions  regarding  Federal  Social 
Security  Act  and  state   legislation  adopted  in 


or 


as 


anticipation  of  or  after  the  passage  of  that 
act,  to  set  up  "state  plan"  contemplated  by 
it.  100  ALR  697;  106  ALR  243;  108  ALR  613; 
109   ALR    1346;    118  ALR   1220  and    121    ALR 

1002. 

Poor  relief  from   Federal  or  state   funds   as 
affecting    rights     of     applicant     for    relief 
municipalities  in  that  regard.  120  ALR  621. 

Exhaution  of  administrative  remedies 
condition  of  resort  to  court  in  respect  of  right 
claimed  under  social  security  or  old  age  acts. 
130  ALR  882. 

Construction  and  application  of  state  social 
security  act  as  affected  by  terms  of  the  Fed- 
eral act  or  judicial  or  administrative  rulings 
thereunder.    139    ALR    892. 

Right  of  public  to  reimbursement  from  re- 
cipient, his  estate  or  relatives,  of  old  age 
assistance  payments.  29  ALR  2d  731. 


71-402.  Eligibility  requirements  for  old  age  assistance.  Old  age  assist- 
ance shall  be  granted  any  person  who: 

(a)  Has  attained  the  age  of  sixty-five  (65); 

(b)  Has  income  which  is  inadequate  to  provide  a  reasonable  sub- 
sistence compatible  with  decency  and  health; 

(c)  Has  been  a  resident  of  the  state  of  Montana  for  at  least  five  (5) 
years  during  the  nine  (9)  years  immediately  preceding  his  application  for 
old  age  assistance; 

(d)  Has  resided  in  and  been  an  inhabitant  of  the  state  and  county  in 
which  application  is  made  for  at  least  one  (1)  year  immediately  preceding 
the  date  of  receipt  of  this  assistance.  Any  person  otherwise  qualified  who 
has  resided  in  the  state  for  five  (5)  years  or  more  during  the  nine  (9)  years 
immediately  preceding  the  application,  one  (1)  year  of  which  state  residence 
shall  have  been  immediately  prior  to  the  date  of  receipt  of  this  assistance, 
and  who  has  no  legal  county  residence,  shall  file  his  application  in  the 
county  in  which  he  is  residing,  and  his  assistance  shall  be  paid  entirely 
from  state  funds  until  he  can  qualify  as  having  a  legal  residence  in  the 
said  county; 

(e)  Is  not  at  the  time  of  receiving  assistance  an  inmate  of  any  public 
institution,  except  as  a  patient  in  a  public  medical  institution;  is  not  a 
patient  in  an  institution  for  the  treatment  of  tuberculosis  or  mental  illness 
or  is  not  a  patient  in  a  medical  institution  as  a  result  of  having  been  diag- 
nosed as  having  tuberculosis  or  psychosis; 

(f)  Has    not    made    an    assignment    or    transfer    of    property    for    the 


—36— 


PUBLIC  WELFARE  LAWS 

purpose  of  rendering  himself  eligible  for  assistance  under  this  act  at  any 
time  within  five  (5)  years  immediately  prior  to  the  filing  of  application  for 
assistance  pursuant  to  the  provisions  of  this  act; 

(g)  Is  not  receiving  aid  to  dependent  children,  aid  to  needy  blind  or 
aid  to  the  permanently  and  totally  disabled,  or  medical  aid  for  the  aged, 
for  himself  or  herself. 


History:  En.  Sec.  2,  Part  3,  Ch.  82,  L.  1937; 
Subd.  (g)  rep.  Sec.  9,  Ch.  213,  L.  1943;  amd. 
Sec.  15,  Ch.  199.  L.  1951;  amd.  Sec.  18,  Ch. 
212,  L.  1965. 

Amendment 

The  1965  amendment  increased  the  period 
specified  in  paragraph  (f)  from  two  to  five 
years;  and  inserted  "or  medical  aid  for  the 
aged"  near  the  end  of  paragraph  (g). 


Collateral  References 

Paupers  (Key  19  (7),  43;  Social  Security  and 
Public   Welfare   (Key   41). 

70  C.J.S.  Paupers  §§  32,  72;  81  C.J.S.  Social 
Security  and  Public  Welfare  §  17. 

Constitutionality  of  poor  relief  law,  as 
affected  by  requirement  as  to  period  of  resi- 
dence as  condition  of  relief.  132  ALR  518. 

Requisite  residence  for  purpose  of  old  age 
asistance.  43  ALR  2d  1427. 


71-403.  Amount  of  assistance.  The  amount  of  old  age  assistance 
granted  any  person  shall  be  determined  by  the  county  department  of  public 
welfare  according  to  the  rules  and  regulations  and  standards  of  assistance 
established  by  the  state  department,  as  required  by  the  Federal  Social 
Security  Act. 


History:  En.  Sec.  3,  Part  3,  Ch.  82,  L.  1937; 
amd.  Sec.  2,  Ch.  47,  L.  1949;  amd.  Sec.  16, 
Ch.  199,  L.  1951. 

NOTE.— The  Federal  Social  Security  Act 
referred  to  in  this  section  will  be  found  in 
the  United  States  Code,  Title  42,  sec.  301 
et  seq. 

Does  Not  Satisfy  Constitutional  Requirement 
of  an  "Appropriation  Made  by  Law" 

While  Art.  V,  sec.  34,  Constitution  provides 
that  no  money  shall  be  paid  out  of  the  state 
treasury  except  upon  "appropriations  made 
by  law"  does  not  require  the  introduction  of 
an  appropriation  bill  (salaries  fixed  by  law 
being  an  example),  and  is  satisfied  if  the 
people  have  expressed  an  intention  that  the 
money  in  question  be  paid,  the  mere  duty 
of  the  legsilature  to  make  adequate  appropria- 
tions for  what  it  requires  to  be  done  (such  as 
the  standard  it  set  up  in  this  section  for  pay- 
ment to  qualified  recipients)  does  not  constitute 
an  appropriation  "made  by  law,"  any  more 
than  a  promise  of  the  government  to  pay 
money  or  make  an  appropriation.  State  ex 
rel.  Dean  v.  Brandjord,  108  M  447,  453,  92  P 
2d  273. 


Effect  of  Legislative  Appropriation  on  Grants 

Where  a  recipient  of  old  age  assistance 
applied  for  writ  of  mandate  to  compel  pay- 
ment of  the  full  amount  of  monthly  assistance 
originally  fixed,  irrespective  of  a  reduction 
ordered  by  the  state  board  because  of  an 
insufficent  appropriation  by  the  legislature, 
the  writ  was  denied  on  the  ground  that  the 
standard,  set  up  in  this  section  for  payment 
to  qualified  recipients,  does  not  constitute  an 
appropriation  "made  by  law"  in  excess  of 
the  specific  appropriation  made  by  the  legis- 
lature, hence  it  is  the  duty  of  the  state  board 
under  the  Welfare  Act  to  adopt  a  policy  which 
will  best  subserve  the  cause  of  assistance 
within  the  appropriation  furnished  it,  in  its 
discretion.  State  ex  rel.  Dean  v.  Brandjord, 
108  M  447,  455,  461,  92  P  2d  273,  distinguished 
in  114  M  380,  382,  136  P  2d  991. 

Collateral  References 

Paupers  (Key  43  (2);  Social  Security  and 
Public  Welfare  (Key   77). 

70  C.J.S.  Paupers  §  72;  81  C.J.S.  Social 
Security  and  Public  Welfare  §  25. 


71-404.  Application  for  assistance.  Application  for  assistance  under 
this  chapter  shall  be  made  to  the  county  office  of  the  county  department 
in  the  county  in  which  the  person  is  residing.  The  application  shall  be  in 
the  manner  and  on  the  form  prescribed  by  the  state  department  of  public 
welfare.  All  individuals  wishing  to  apply  for  old  age  assistance  shall  have 
the  opportunity  to  do  so. 

History:  En.  Sec.  4,  Part  3.  Ch.  82,  L.  1937; 
amd.  Sec.  1,  Ch.  213,  L.  1943;  amd.  Sec.  17, 
Ch.  199,  L.  1951. 
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71-405.  County  share  of  participation.  Each  county  department  shall 
reimburse  the  state  department  in  the  amount  of  one-third  (Va)  of  the 
approved  old-age  assistance  grants  paid  by  the  state  department  to  persons 
in  the  county  each  month,  exclusive  of  the  federal  share.  Each  county 
department  shall  reimburse  the  state  department  in  the  amount  of  one-half 
(V2)  of  the  approved  old-age  assistance  vendor  medical  payments  on 
behalf  of  persons  in  the  county  each  month,  exclusive  of  the  federal  share. 
Such  reimbursements  shall  be  credited  to  the  old-age  assistance  account 
of  the  state  department. 

History:     En.  Sec.  5,  Part  3.  Ch.  82,  L.  1937;  Collateral  References 

amd.    Sec.    1.    Ch.    69,   L.    1947;    amd    Sec.    1,  Paupers  (Key  52);  Social  Security  and  Public 

Ch.    155.  L.    1949;    amd.   Sec.    18.   Ch.    199,  L.  Welfare  (Key  91). 

1951;  amd.  Sec.  3,  Ch.  71.  L.  1957;  amd.  Sec.  yg    CJ.S.    Paupers    §    79;    81    CJ.S.    Social 

1.  Ch.  5,  L.   1961;   amd.  Sec.   19,  Ch.   212.  L.  Security  and  Public  Welfare  §  23. 
1965. 

Amendment 

The    1965    amendment    inserted    the    second 
sentence. 

71-406.  Investigation  of  applications.  Whenever  a  county  public  wel- 
fare department  receives  an  application  for  an  old-age  assistance  grant  or 
for  medical  care  on  behalf  of  an  old-age  assistance  recipient,  an  investiga- 
tion shall  be  promptly  made.  The  investigation  of  each  applicant  for  old- 
age  assistance  shall  be  conducted  by  the  county  board  through  a  staff 
worker  of  the  county  department.  Each  applicant  shall  be  informed  of 
his  right  to  a  fair  hearing  and  of  the  confidential  nature  of  information 
secured  with  regard  to  his  circumstances.  Upon  completion  of  such  in- 
vestigation the  county  welfare  board  shall  determine  whether  the  applicant 
is  eligible  for  and  should  receive  a  grant,  the  amount  of  the  assistance  and 
the  date  on  which  the  assistance  shall  begin.  Aid  shall  be  furnished  promptly 
to  all  eligible  persons.  Each  applicant  shall  receive  written  notice  of  the 
decision  concerning  his  application. 

History:     En.  Sec.  6,  Part  3,  Ch.  82.  L.  1937;  Amendment 

amd.  Sec.  19,  Ch.  199,  L.  1951;  amd.  Sec.  20,  The     1965     amendment     inserted     "or     for 

Ch.  212,  L.  1965.  medical  care  on  behalf  of  an  old-age  asistance 

recipient"  in  the  first  sentence. 

71-407.     Reinstatement  of  recipients  of  old  age  assistance,  when.     Any 

recipient  of  old  age  assistance  who  may  be  temporarily  employed,  whose 
old  age  assistance  has  been  discontinued  because  of  such  employment,  shall 
upon  termination  of  such  temporary  employment  be  immediately  reinstated 
on  the  relief  rolls  for  old  age  assistance,  provided,  however,  that  such  re- 
cipient is  otherwise  eligible. 

History:     En.  Sec.  1.  Ch.  46,  L.  1945. 

71-408.  Funeral  expenses.  Upon  the  death  of  a  person  who  has  been 
receiving  old  age  assistance,  funeral  expenses  shall  be  paid  by  the  board 
of  county  commissioners  from  the  county  poor  fund,  if  the  estate  of  the 
deceased  is  insufficient  to  pay  the  same.  Grants  from  the  old  age  assistance 
account  are  not  allowable  for  funeral  expenses. 

History:     En.  Sec.  7.  Part  3.  Ch.  82.  L.  1937. 

71-409.  Assistance  may  be  paid  to  guardian.  If  the  person  receiving 
old  age  assistance  is,  in  the  opinion  of  the  county  public  welfare  depart- 
ment, found  incapable  of  taking  proper  care  of  himself  or  his  money,  the 
county  public  welfare  board  may  make  the  necessary  legal  arrangements 
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for  the  appointment  of  a  guardian,  and  shall  then  direct  that  the  old  age 
assistance  payments  be  paid  to  the  guardian  for  the  benefit  of  such  irre- 
sponsible recipient. 

History:     En.  Sec.  8,  Part  3,  Ch.  82,  L.  1937. 

71-410.  Subsequent  increase  of  income.  If,  at  any  time  during  the 
continuance  of  old  age  assistance,  the  recipient  thereof  or  the  husband  or 
wife  (if  living  together)  of  the  recipient,  becomes  possessed  of  any  prop- 
erty or  income  in  excess  of  the  amount  enjoyed  at  the  time  of  the  granting 
of  the  assistance,  it  shall  be  the  duty  of  the  recipient  immediately  to  notify 
the  county  department  of  the  receipt  and  possession  of  such  property  or 
income,  and  the  county  board  may,  on  inquiry,  either  cancel  the  assistance 
or  vary  the  amount  thereof  in  accordance  with  circumstances,  any  excess 
assistance  heretofore  paid  shall  be  returned  to  the  state  and  the  county  in 
proportion  to  the  amount  of  the  assistance  paid  by  each  respectively,  and 
be  recoverable  as  a  debt  due  the  state  and  the  county.  Provided  however, 
when  federal  law  or  regulations  permit  that  any  amounts  in  a  sum  not 
exceeding  one  hundred  dollars  ($100.00)  in  any  one  (1)  calendar  year  re- 
ceived by  an  enrolled  member  of  a  recognized  Indian  tribe  as  per  capita 
payments  or  a  share  in  the  profits  and  receipts  from  tribal  lands  and  in- 
terests or  tribal  enterprises  shall  not  be  deemed  to  be  additional  property 
or  income  under  this  section. 

If  the  federal  law  so  requires,  the  federal  government  shall  be  entitled 
to  a  share  of  any  amounts  collected  from  recipients  or  their  estates  in  pro- 
portion to  the  amount  which  it  has  contributed  to  the  grants  recovered,  and 
the  amount  due  the  United  States  shall  be  promptly  paid  by  the  state  to 
the  United  States  government.  The  remaining  portion  of  the  amount  collected 
shall  be  distributed  to  the  state  and  county  in  proportion  to  the  total  amount 
paid  by  each. 

History:     En.  Sec.  9,  Part  3.  Ch.  82.  L.  1937;  Collateral  References 

amd.   Sec.    1,   Ch.   46,   L.    1949;    amd.   Sec.    1,  Paupers    (Key    43    (2);    Social    Security    and 

Ch.  105.  L.  1959.  Public  Welare  (Key  92). 

70    C.J.S.    Paupers    §    72;    81    C.J.S.    Social 
Security  and  Public  Welfare  §   18. 

71-411.  Periodic  review  of  assistance  grants.  All  old  age  assistance 
grants  made  under  this  act  shall  be  reviewed  and  reconsidered  by  the 
county  department  as  frequently  as  may  be  required  by  the  rules  and  reg- 
ulations of  the  state  department.  After  such  further  investigation  as  the 
county  board  may  deem  necessary  or  the  state  board  may  require,  the 
amount  and  manner  of  giving  the  assistance  may  be  changed  or  the  assist- 
ance may  be  withdrawn  if  such  authority  finds  that  the  recipient's  circum- 
stances have  changed  sufficiently  to  warrant  such  action.  It  shall  be  within 
the  power  of  the  county  board  at  any  time  to  cancel  and  revoke  assistance 
for  cause,  and  it  may  for  cause  suspend  payments  for  assistance  for  such 
periods  as  it  may  deem  proper,  subject  to  review  or  final  approval  by  the 
state  department. 

History:     En.  Sec.  10,  Part  3,  Ch.  82,  L.  1937; 
amd.  Sec.  2.  Ch.  213.  L.  1943. 

71-412.  Recovery  from  the  estate  of  a  decedent — claim  for  assistance 
paid.  Upon  the  death  of  any  recipient  of  old  age  assistance,  the  state  board 
of  public  welfare  shall  execute  and  present  a  claim  against  the  estate  of 
such  person  within  the  time  specified  in  the  published  notice  to  creditors 
in  the  estate  matter  for  the  total  amount  of  assistance  paid  under  this  act. 
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No  claim  shall  be  enforced  against  any  real  estate  of  a  recipient  while  it 
is  occupied  by  the  surviving  spouse,  or  dependent,  as  a  home. 

Every  transfer  of  property  made  by  deed,  grant,  bargain,  sale,  or  gift 
by  any  recipient  of  old  age  assistance  and  recorded  subsequent  to  his  hav- 
ing received  such  assistance  shall  be  presumed  to  have  been  made  without 
fair  consideration  as  the  term  "fair  consideration"  is  defined  by  section 
29-103,  and  with  the  intent  to  defeat  the  purposes  of  this  section.  These 
presumptions  are  disputable  and  may  be  controverted  by  competent  evi- 
dence. 

If  the  federal  law  so  requires,  the  federal  government  shall  be  entitled 
to  a  share  of  any  amounts  collected  from  recipients  or  their  estates  in  pro- 
portion to  the  amount  which  it  has  contributed  to  the  grants  recovered, 
and  the  amount  due  the  United  States  shall  be  promptly  paid  by  the  state 
to  the  United  States  government.  The  remaining  portion  of  the  amount 
collected  shall  be  distributed  to  the  state  and  county  in  proportion  to  the 
total  amount  paid  by  each. 

History:     En.  Sec.  11,  Part  3,  Ch.  82,  L.  1937;  70    C.J.S.    Paupers    §    64;    81    C.J.S.    Social 

amd.   Sec.    1,  Ch.    178,   L.    1943;    amd.   Sec.    1.  Security  and  Public  Welfare  §  29. 
Ch.  63,  L.  1947;  amd.  Sec.  1,  Ch.  234,  L.  1953.  Right   of   public   to   reimbursement   from  re- 

CoIIateral  References  cipient,    his    estate    or    relatives,    of    old    age 

Paupers  (Key  40);  Social  Security  and  Public  ^^^^^^^^^  payments.  29  ALR  2d  731. 
Welfare  (Key  92). 

71-413.     Change  of  residence  of  person  receiving  old  age  assistance.     A 

recipient  who  moves  to  another  county  in  this  state  shall  continue  to  re- 
ceive assistance,  with  the  approval  of  the  state  department;  the  county 
from  which  he  has  moved  shall  be  charged  by  the  state  department  for 
such  county  share  of  his  assistance  for  a  period  of  one  (1)  year  after 
which  time  the  county  to  which  he  has  moved  shall  be  charged  therefor. 
The  state  department  will  determine  the  date  of  transfer.  The  county  from 
which  a  recipient  moves  shall  notify  the  state  department  and  the  county 
to  which  the  recipient  moves. 

History:     En.  Sec.  12,  Part  3,  Ch.  82,  L.  1937;  Collateral  References 

amd.  Sec.  20,  Ch.  199,  L.  1951.  Paupers  (Key  21);  Social  Security  and  Public 

Welfare  (Key  91). 

70    C.J.S.    Paupers    §    38;    81    CJ.S.    Social 
Security  and  Public  Welfare  §   14. 


CHAPTER  5 

PUBLIC   WELFARE   ACT   PART   4— TO   PROVIDE   FOR   AID   TO   NEEDY 

DEPENDENT   CHILDREN   IN   CONFORMITY   WITH   PART   4   OF   THE 

FEDERAL  SOCIAL  SECURITY  ACT  OF   1935  OR  AS  AMENDED 

Section    71-501.  "Dependent  child"  defined. 

71-502.  "Aid  to  dependent  children"  defined. 

71-503.  Administration. 

71-504.  Eligibility  for  assistance  in  aid  to  depedent  children. 

71-505.  Application  for  assistance. 

71-506.  Investigation  of  applications. 

71-507.  Granting  of  assistance  and  amount  of  assistance. 

71-508,  County  share  of  participation. 

71-509.  Periodic  reconsideration  and  changes  in  amount  of  assistance — appointment  of 

guardian. 

71-510.  Removal  to  another  county. 
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71-501.  "Dependent  child"  defined.  The  term  "dependent  child" 
means  a  child  (A)  under  the  age  of  eighteen  (18),  or  (B)  under  the  age 
of  twenty-one  (21)  who  is  a  student  under  the  regulations  prescribed  by 
the  state  welfare  department  and  such  children  (A  and  B  above)  who 
have  been  deprived  of  parental  support  or  care  by  reason  of  the  death, 
continued  absence  from  the  home,  or  physical  or  mental  incapacity  of  a 
parent,  and  who  is  living  with  his  father,  mother,  grandfather,  grand- 
mother, brother,  sister,  stepfather,  stepmother,  stepbrother,  stepsister,  uncle, 
aunt,  nephew,  niece,  or  first  cousin,  in  a  place  of  residence  maintained  by 
one  or  more  of  such  relatives  as  his  or  their  own  home. 

Aid  to  dependent  children  shall  not  be  denied  to  or  for  the  care  of 
children  who  would  otherwise  be  entitled  to  such  aid  under  the  laws  of  the 
state  of  Montana  by  the  fact  that  such  child  is  living  in  the  home  of  his  or 
her  father,  who  is  in  the  opinion  of  the  county  board  of  public  welfare  of 
the  appropriate  county  unemployable  nor  by  the  fact  that  such  child  is 
living  in  the  home  of  a  head  of  a  household  who  is,  at  the  time,  receiving 
job  training  under  the  laws  of  the  state  of  Montana;  nor  shall  the  benefits 
which  would  otherwise  accrue  to  such  child  for  aid  to  dependent  children 
under  the  laws  of  the  state  of  Montana  be  reduced  by  reason  of  either 
such  cause. 


Operation   and   Effect 

Where  department  of  public  welfare  to 
which  court  awarded  minor  children  on  ground 
that  the  children  were  dependent  and  neg- 
lected refused  to  give  its  consent  to  adoption 
of  children  court  could  not  make  an  adoption 
order  since  the  department  was  in  loco  par- 
entis to  the  children.  State  ex  rel.  Frederick 
V.  District  Court,  119  M  143,  173  P  2d  626,  628. 

Collateral  References 

Paupers  Key  43  (1);  Social  Security  and 
Public  Welfare  (Key   194). 

70  C.I.S.  Paupers  §  72;  81  C.J.S.  Social 
Security  and  Public  Welfare  §  63. 


History:  En.  Subd.  (a)  Sec.  1,  Part  4,  Ch.  82, 
L.  1937;  amd.  Sec.  17.  Ch.  129,  L.  1939;  amd. 
Sec.  7,  Ch.  213,  L.  1943;  amd.  Sec.  4.  Ch.  71. 
L.  1957;  amd.  Sec.  2.  Ch.  255,  L.  1965. 

Amendment 

The  1965  amendment  inserted  the  designa- 
tion for  clause  (A);  inserted  clause  (B)  and  the 
words  "and  such  children  (A  and  B)";  added 
the  second  paragraph;  and  made  a  minor 
grammatical  change. 

Effective  Date 

Section  3  of  Ch.  255,  Laws  1965  provided 
the  act  should  be  in  effect  from  and  after  its 
passage  and  approval.  Approved  March  9, 
1965. 

Cross-References 

Dependent  and  neglected  children,  sees.  10- 
505  to  10-507. 

Foster  home  licenses,  sees.  10-521  to  10-523. 

71-502.  "Aid  to  dependent  children"  defined.  The  term  "aid  to  de- 
pendent children"  means  money  payments  with  respect  to  or  payments 
made  for  medical  care  in  behalf  of  a  dependent  child  or  dependent  chil- 
dren including  money  payments  or  payments  made  for  medical  care  for 
any  month  to  meet  the  needs  of  a  relative  with  whom  a  dependent  child  is 
living  if  money  payments  have  been  made  with  respect  to  such  child  for 
such  month. 

History:  En.  Subd.  (b).  Sec.  1,  Part  4,  Ch. 
82,  L.  1937;  amd.  Sec.  21,  Ch.  199,  L.  1951; 
amd.  Sec.  5,  Ch.  71.  L.  1957. 

71-503.  Administration,  (a)  The  state  department  of  public  welfare 
is  hereby  authorized  and  is  charged  with  the  general  administration  and 
supervision  of  aid  to  dependent  children  under  the  powers,  duties  and 
functions  as  prescribed  in  sections  71-201  to  71-232. 
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(b)  The  county  department  of  public  welfare  shall  be  charged  with 
the  local  administration  and  supervision  of  aid  to  dependent  children,  sub- 
ject to  the  powers,  duties  and  functions  prescribed  for  the  county  depart- 
ment in  sections  71-201  to  71-232. 

(c)  It  is  hereby  mandatory  and  required  that  the  state  plan  and  opera- 
tion of  aid  to  dependent  children  shall  be  in  effect  in  each  and  every  county 
of  the  state  and  the  administration  and  supervision  of  aid  to  dependent 
children  shall  be  uniform  throughout  the  several  counties  of  the  state. 

(d)  The  state  department  of  public  welfare  shall  have  printed  and 
distribute  copies  of  this  act  to  all  county  welfare  departments  and  shall 
prescribe  the  form  of  and  print  and  supply  to  the  county  welfare  depart- 
ment blanks  of  applications,  reports  and  such  other  forms  as  may  be  neces- 
sary in  relation  to  aid  to  dependent  children. 

(e)  All  rules  and  regulations  of  the  state  department  of  public  welfare 
made  under  this  act  shall  be  binding  upon  the  county  departments  of  public 
welfare.  The  state  board  of  public  welfare  shall  make  such  rules  and  regu- 
lations and  take  such  action  as  may  be  necessary  or  desirable  for  carrying 
out  the  provisions  of  this  chapter. 

(f)  The  state  department  shall  co-operate  with  the  federal  government 
in  matters  of  mutual  concern  pertaining  to  assistance  to  dependent  chil- 
dren, including  the  adoption  of  such  methods  of  administration  as  are  found 
by  the  federal  government  to  be  necessary  for  the  efficient  operation  of  the 
plan  for  such  assistance. 

(g)  The  state  department  shall  make  such  reports  in  such  form  and 
containing  such  information  as  the  federal  government  may  from  time  to 
time  require,  and  comply  with  such  provisions  as  the  federal  government 
may  from  time  to  time  find  necessary  to  assure  the  correctness  and  verifica- 
tion of  such  reports. 

(h)  The  state  department  shall  publish  an  annual  report  and  such 
interim  reports  as  may  be  necessary  or  required. 

(i)  The  county  department  of  public  welfare  shall  administer  the  pro- 
visions of  this  chapter  in  the  respective  counties  subject  to  the  rules  and 
regulations  prescribed  by  the  state  department  pursuant  to  the  provisions 
of  this  chapter. 

(j)  The  county  department  of  public  welfare  shall  give  prompt  notice 
to  appropriate  lav/  enforcement  officials  of  the  furnishing  of  aid  to  depend- 
ent children  to  a  child  who  has  been  deserted  or  abandoned  by  a  parent. 

History:     En.  Sec.  2,  Part  4,  Ch.  82,  L.  1937; 
amd.  Sec.  1.  Ch.  156,  L.  1951. 

71-504.  Eligibility  for  assistance  in  aid  to  dependent  children.  Assist- 
ance shall  be  granted  under  this  chapter  to  any  dependent  child — as  defined 
in  section  71-501 — who: 

(a)  Is  in  need  of  such  assistance. 

(b)  Has  resided  in  the  state  for  one  (1)  year  immediately  prior  to  the 
dote  of  receipt  of  this  assistance  or  who  was  born  within  such  year.  A 
relative  whose  needs  are  included  in  a  grant  must  meet  the  same  residence 
requirements  as  does  the  child  concerned.  Any  dependent  child  or  relative 
with  whom  the  child  is  living  meeting  the  above  requirements  shall  be  en- 
titled to  the  assistance  herein  provided  for,  but  the  state  shall  pay  the  full 
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amount  of  such  assistance  exclusive  of  the  federal  share  unless  and  until 
the  child  and/or  the  relative  with  whom  the  child  is  living  has  been  a 
resident  of  the  county  for  a  period  of  one  (1)  year. 

History:     En.  Sec.  3.  Part  4.  Ch.  82.  L.  1937;  70   C.J.S.   Paupers   §§   32,   37,   72;    81    C.J.S. 

Subd.  (d)  and  (e)  rep.  Sec.  9,  Ch.  213,  L.  1943;  Social  Security  and  Public  Welfare  §  63. 

amd.  Sec.    1,  Ch.   148,  L.   1947;   amd:   Sec.    1,  See   31    Am.   Jur.   783,   Juvenile   Courts   and 

Ch.  50,  L.  1949;  amd.  Sec.  22,  Ch.  199,  L.  1951.  Delinquent,    Dependent,    and    Neglected    Chil- 

Collateral  References  ^^en,  generally. 

Paupers  (Key  19  (7),  20  (4),  43);  Social  Se- 
curity and  Public  Welfare  (Key  194). 

71-505.  Application  for  assistance.  Application  for  assistance  under 
this  chapter  shall  be  made  to  the  county  department  of  the  county  in  which 
the  dependent  child  is  residing.  Such  application  shall  be  made  by  the 
relative  with  whom  the  child  is  living  or  will  live.  One  application  may 
be  made  for  several  children  of  the  same  family  if  they  reside  with  the 
same  person.  All  individuals  wishing  to  make  application  for  this  assist- 
ance shall  have  the  opportunity  to  do  so. 

History:  En.  Sec.  4,  Part  4,  Ch.  82,  L.  1937; 
amd.  Sec.  3,  Ch.  213,  L.  1943;  amd.  Sec.  23. 
Ch.   199,  L.   1951. 

71-506.  Investigation  of  applications.  Whenever  a  county  department 
receives  a  notification  of  the  dependency  of  a  child  or  an  application  for 
assistance,  an  investigation  shall  be  promptly  made.  The  investigation  of 
each  application  for  aid  to  dependent  children  shall  be  conducted  by  the 
county  board  through  a  staff  worker  of  the  county  department.  Each 
applicant  shall  be  informed  of  his  right  to  a  fair  hearing  and  of  the  con- 
fidential nature  of  information  secured  with  regard  to  his  circumstances. 
Upon  completion  of  such  investigation  the  county  welfare  board  shall  de- 
termine whether  the  child  is  eligible  for  and  should  receive  a  grant,  the 
amount  of  assistance  and  the  date  on  which  assistance  shall  begin.  Aid 
shall  be  furnished  promptly  to  all  eligible  persons.  Each  applicant  shall 
receive  written  notice  of  the  decision  concerning  his  application. 

History:     En.  Sec.  5,  Part  4,  Ch.  82,  L.  1937;  References 

amd.  Sec.  24,  Ch.  199,  L.  1951.  State  ex  rel.  Frederick  v.  District  Court,  119 

M  143,  173  P  2d  626,  628. 

71-507.  Granting  of  assistance  and  amount  of  assistance.  The  amount 
of  aid  to  dependent  children  granted  in  any  case  shall  be  determined  by 
the  county  board  of  public  welfare  according  to  the  rules  and  regulations 
and  standards  of  assistance  established  by  the  state  department,  as  required 
by  the  Federal  Social  Security  Act. 

History:     En.  Sec.  6,  Part  4,  Ch.  82,  L.  1937;  Collateral  References 

amd.  Sec.  25,  Ch.  199,  L.  1951.  Paupers  (Key  41,  43  (2);  Social  Security  and 

NOTE.— The    Federal    Social    Security    Act  Public  Welfare  (Key  194). 

referred  to  in  this  section  will  be  found  in  the  ^0  C.J.S.  Paupers  §§  69,  72;  81  C.J.S.  Social 

United  States  Code,  Title  42,  sec.  301   et  seq.  Security  and  Public  Welfare  §  63. 

71-508.  County  share  of  participation.  Each  county  department  shall 
reimburse  the  state  department  in  the  amount  of  one-third  {V3)  of  the  ap- 
proved aid  to  dependent  children  grants  paid  by  the  state  department  to 
persons  in  the  county  each  month  exclusive  of  the  federal  share.  These 
reimbursements  shall  be  credited  to  the  aid  to  dependent  children  account 
of  the  state  department. 
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History:     En.  Sec.  7.  Part  4,  Ch.  82,  L.  1937;  Collateral  References 

amd.  Sec.   18,  Ch.   129,  L.  1939;  amd.  Sec.   1.  Paupers  (Key  52);  Social  Security  and  Public 

Ch.  191,  L.  1945;  amd.  Sec.  1,  Ch.  71.  L.  1947;  Welfare  (Key  194). 

amd.   Sec.    6,  Ch.   71,   L.    1957;    amd.    Sec.    1,  yg    CJ.S.    Paupers    §  79;     81    C.J.S.    Social 

Ch.   7,  L.    1961.  Security  and  Public  Welfare  §  63. 

71-509.     Periodic  reconsideration  and  changes  in  amount  of  assistance- 


appointment  of  guardian.  All  assistance  grants  made  under  this  chapter 
shall  be  reconsidered  by  the  county  department  as  frequently  as  may  be 
required  by  the  rules  of  the  state  department.  After  such  further  investi- 
gation as  the  county  department  may  deem  necessary  or  the  state  de- 
partment may  require,  the  amount  of  assistance  may  be  changed  or  as- 
sistance may  be  entirely  withdrawn  if  the  state  or  county  departments 
find  that  the  child's  circumstances  have  altered  sufficiently  to  warrant  such 
action,  provided,  however,  that  if  the  county  department,  after  investiga- 
tion, finds  that  any  recipient  is  not  utilizing  the  grant  adequately  for  the 
needs  of  the  child  or  children  or  is  dissipating  such  grant,  the  county  de- 
partment may  request  the  county  attorney  to  file  a  petition  in  the  district 
court  for  the  appointment  of  such  recipient  as  guardian  of  the  assistance 
grant  in  behalf  of  the  child  or  children.  Such  petition  shall  set  forth  the 
facts  warranting  such  appointment.  Notice  of  the  hearing  on  such  petition 
shall  be  served  upon  the  recipient  and  the  county  department  not  less 
than  five  (5)  days  before  the  date  set  for  such  hearing;  such  petition  may 
be  filed  with  the  clerk  of  the  district  court  and  all  process  issued  and  served 
without  payment  of  costs.  If  upon  the  hearing  of  such  petition  the  court  is 
satisfied  that  it  is  for  the  best  interests  of  the  child  or  children,  and  all 
parties  concerned,  that  such  guardian  be  appointed,  he  shall  order  such 
appointment,  and  may  require  such  guardian  to  render  to  the  court  a  de- 
tailed itemized  account  of  expenditures  of  such  assistance  payments  at 
such  times  as  the  court  may  deem  advisable. 

It  is  the  intention  of  this  act  that  the  guardianship  herein  provided  for 
shall  be  a  special  and  limited  guardianship  solely  for  the  purpose  of  safe- 
guarding the  assistance  grants  made  to  dependent  children.  Such  guar- 
dianship shall  terminate  upon  the  termination  of  such  assistance  grant,  or 
sooner  on  order  of  the  court,  upon  good  cause  shown. 

Providing,  however,  when  federal  law  or  regulations  permit  that  any 
amount  in  a  sum  not  exceeding  one  hundred  dollars  ($100.00)  in  any  one 
(1)  calendar  year  received  by  an  enrolled  member  of  a  recognized  Indian 
tribe  as  per  capita  payments  or  a  share  in  the  profits  and  receipts  from 
tribal  lands  and  interests  or  tribal  enterprises  shall  not  be  used  to  decrease 
the  amount  of  assistance  received  under  this  act. 

History:     En.  Sec.  8,  Part  4,  Ch.  82,  L.  1937;  should    be    in    effect    upon    its    passage    and 

amd.   Sec.    1,   Ch.    47,   L.    1959;    amd.    Sec.    1,  approval.  It  was  approved  February  26,  1959. 

Ch.   152,  L.   1959.  Chapter  152  did  not  carry  a  specific  effective 

date.    As    each    act    amended    this    section    in 

Compiler  s  Note  different  respects,  they  do  not  appear  in  con- 

This    section    was    amended    twice    by    the  flict  and  the  compiler  has  made  a  composite 

1959   Legislature.   Once   by   Ch.   47   and   once  section    incorporating    the    changes    made    by 

by  Ch.   152.  Chapter  47  provided  that  the  act  each  amendment. 

71-510.  Removal  to  another  county.  A  recipient  of  aid  to  dependent 
children  who  moves  to  another  county  in  the  state  shall  continue  to  receive 
assistance  with  the  approval  of  the  state  department;  the  county  from 
which  he  has  moved  shall  be  charged  by  the  state  department  for  such 
county  share  of  his  assistance  for  a  period  of  one  (1)  year  after  which 
time  the  county  to  which  he  has  moved  shall  be  charged  therefor.  The  state 
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department  will  determine  the  date  of  transfer.  The  county  from  which  a 
recipient  moves  shall  notify  the  state  department  and  the  county  to  which 
the  recipient  moves. 

History:     En  .Sec.  9,  Part  4,  Ch.  82  ,L.  1937;  Collateral  References 

amd.  Sec.  26.  Ch.  199.  L.  1951.  Paupers  (Key  21);  Social  Security  and  Public 

Welfare   (Key   (194). 

70    C.J.S.    Paupers    §  38;     81    C.J.S.    Social 
Security  and  Public  Welfare  §  63. 


CHAPTER  6 

PUBLIC   WELFARE   ACT  PART   5— TO   PROVIDE   FOR    AID   TO   NEEDY 

BLIND    INDIVIDUALS    IN    CONFORMITY    WITH    TITLE    10    OF    THE 

FEDERAL  SOCIAL  SECURITY  ACT  OF   1935  OR  AS  AMENDED 

Section    71-601.  Definations 

71-602.  Administration. 

71-603.  Powers  and  duties  of  state  blind  commission  devolve  upon  state  department  of 

public  welfare. 

71-604.  Eligibility  for  aid  to  needy  blind. 

71-605.  Amount  of  assistance. 

71-606.  Application  for  assistance. 

71-607.  Investigation  of  applications. 

71-608.  Repealed. 

71-609.  Periodic  reconsideration  and  changes  in  amount  of  assistance. 

71-610.  Expenses   for  treatment. 

71-611.  County  share  of  participation. 

71-612.  Change  of  residence  of  person  receiving  aid  to  blind. 

71-613.  Recovery  from  a  recipient. 

71-614.  Assistance  may  be  paid  to  guardian. 

71-601.     Definitions.     As  used  in  this  title: 

(a)  "Aid  to  blind"  (or  assistance)  means  money  payments  to  or  pay- 
ments made  for  medical  care  in  behalf  of  blind  persons  in  need. 

(b)  "Supplementary  services"  means  services  other  than  money  pay- 
ments, 

(c)  "Ophthalmologist"  means  a  physician  licensed  to  practice  medicine 
in  the  state  of  Montana  and  who  is  actively  engaged  in  the  treatment  of 
diseases  of  the  human  eye. 

(d)  "Optometrist"  means  a  practitioner  licensed  to  practice  optometry 
in  the  state  of  Montana  and  who  is  actively  engaged  in  such  practice. 

History:     En.  Sec.  1,  Part  5,  Ch.  82,  L.  1937;  Collateral  References 

amd.   Sec.    1,  Ch.    157,  L.    1951;   amd.   Sec.   7,  Paupers    (Key    43    (1);    Social    Security    and 

Ch.  71,  L.   1957.  Public  Welfare  (Key  221). 

70    C.J.S.    Paupers    §  72;     81    CJ.S.    Social 
Security  and  Public  Welfare  §  67. 

71-602.  Administration,  (a)  The  state  department  of  public  welfare 
is  hereby  authorized  and  is  charged  with  the  general  administration  and 
supervision  of  aid  to  blind  under  the  powers,  duties  and  functions  as  pre- 
scribed in  sections  71-201  to  71-232. 

(b)  The  county  department  of  public  welfare  shall  be  charged  with 
the  local  administration  and  supervision  of  aid  to  blind,  subject  to  the 
powers,  duties  and  functions  prescribed  for  the  county  department  in  sec- 
tions 71-201  to  71-232. 

(c)  It  is  hereby  mandatory  and  required  that  the  state  plan  and  opera- 
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tion  of  aid  to  the  blind  shall  be  in  effect  in  each  and  every  county  of  the 
state  and  the  administration  and  supervision  of  aid  to  the  blind  shall  be 
uniform  throughout  the  several  counties  of  the  state. 

(d)  The  state  department  of  public  welfare  shall  have  printed  and 
distribute  copies  of  this  act  to  all  county  welfare  departments  and  shall 
prescribe  the  form  of  and  print  and  supply  to  the  county  welfare  depart- 
ments blanks  of  applications,  reports  and  such  other  forms  as  may  be  neces- 
sary in  relation  to  aid  to  the  blind. 

(e)  All  rules  and  regulations  of  the  state  department  of  public  wel- 
fare made  under  this  act  shall  be  binding  upon  the  county  departments  of 
public  welfare.  The  state  board  of  public  welfare  shall  make  such  rules 
and  regulations  and  take  such  action  as  may  be  necessary  or  desirable  for 
carrying  out  the  provisions  of  this  chapter. 

(f)  The  state  department  shall  co-operate  with  the  federal  government 
in  matters  of  mutual  concern  pertaining  to  assistance  to  the  blind,  including 
the  adoption  of  such  methods  of  administration  as  are  found  by  the  federal 
government  to  be  necessary  for  the  efficient  operation  of  the  plan  for  such 
assistance. 

(g)  The  state  department  shall  make  such  reports  in  such  forms  and 
containing  such  information  as  the  federal  government  may  from  time  to 
time  require,  and  comply  with  such  provisions  as  the  federal  government 
may  from  time  to  time  find  necessary  to  assure  the  corrections  and  veri- 
fication of  such  reports. 

(h)  The  state  department  shall  publish  an  anuual  report  and  such  in- 
terim reports  as  may  be  necessary  or  required. 

(i)  The  county  department  of  public  welfare  shall  administer  the  pro- 
visions of  this  chapter  in  the  respective  counties  subject  to  the  rules  and 
regulations  prescribed  by  the  state  department  pursuant  to  the  provisions 
of  this  chapter. 

(j)  The  state  department  shall  designate  the  procedure  to  be  followed 
in  securing  a  competent  medical  examination  for  the  purpose  of  determining 
blindness  in  the  individual  applicant  for  assistance. 

(k)  The  state  department  shall  promulgate  rules  and  regulations  stat- 
ing, in  terms  of  ophthalmic  measurements,  the  amount  of  visual  acuity 
which  an  applicant  may  have  and  still  be  eligible  for  assistance  under  this 
chapter. 

(1)  The  state  department  shall  designate  a  suitable  number  of  ophthal- 
mologists, duly  licensed  to  practice  medicine  in  Montana  and  actively  en- 
gaged in  the  treatment  of  diseases  of  the  human  eye,  to  examine  appli- 
cants and  recipients  of  assistance  to  the  blind.  The  state  department  shall 
designate  a  suitable  number  of  optometrists,  duly  licensed  to  practice 
optometry  in  Montana  and  actively  engaged  in  such  practice,  to  examine 
applicants  and  recipients  of  assistance  to  the  blind. 

(m)  The  state  department  shall  fix  and  pay  to  ophthalmologists  fees 
for  examinations  of  applicants  and  recipients.  The  state  department  shall 
fix  and  pay  to  optometrists  fees  for  examinations  of  applicants  and  re- 
cipients. 

History:     En.  Sec.  2,  Part  5.  Ch.  82,  L.  1937; 
amd.  Sec.  2,  Ch.  157,  L.  1951. 
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71-603.  Powers  and  duties  of  state  blind  commission  devolve  upon  state 
department  of  public  welfare.  That  it  is  hereby  declared  to  be  the  inten- 
tion of  the  legislative  assembly  that  the  powers  and  duties  heretofore  con- 
ferred upon  the  state  blind  commission  as  provided  in  chapter  42  of  the 
Lows  of  1939  shall  hereafter  devolve  upon  the  state  department  of  public 
welfare  as  provided  in  chapter  82  of  the  Laws  of  1937  and  acts  amendatory 
thereof.  It  is  the  expressed  intention  of  the  legislature  that  if  chapter  42 
be  regarded  as  repealing  any  part  of  chapter  82  of  the  Laws  of  1937  by  im- 
plication or  otherwise,  that  the  provisions  of  chapter  82  of  the  Laws  of  1937, 
and  acts  amendatory  thereof,  shall  be  and  are  hereby  revived. 

History:     En.  Sec.  2.  Ch.  55,  L.  1943.  1943.  Chapter  82,  Laws  1937,  was  the  original 

-.T^„„      _,       .        .„    T  inon        r        j  .         enactment  of  the  Public  Welfare  Act. 

NOTE. — Chapter  42,  Laws   1939,  referred  to 

above,  was  repealed  by  Sec.  1,  Ch.  55,  Lav/s 

71-604.  Eligibility  for  aid  to  needy  blind.  Aid  shall  be  granted  under 
this  chapter  to  any  person  who: 

(a)  Has  no  vision  or  whose  vision  with  correcting  glasses  is  so  de- 
fective as  to  prevent  the  performance  of  ordinary  activities  for  which  eye- 
sight is  essential  and  who  has  been  examined  and  so  certified  by  a  fully 
licensed  ophthalmologist  or  by  a  fully  licensed  optometrist; 

(b)  Has  income  which  is  inadequate  to  provide  a  reasonable  subsist- 
ence compatible  with  decency  and  health  except  that  in  determining  need, 
the  department  may  disregard  earned  income,  as  is  provided  in  the  Federal 
Social  Security  Act; 

(c)  Is  not  receiving  old  age  assistance,  aid  to  dependent  children  or 
aid  to  the  permanently  and  totally  disabled,  for  himself  or  herself; 

(d)  Has  resided  in  the  county  in  which  application  is  made  for  at 
least  one  (1)  year  immediately  preceding  receipt  of  this  assistance.  Any 
person  otherwise  qualified  who  has  resided  in  the  state  for  five  (5)  years 
or  more  within  the  nine  (9)  years  immediately  preceding  the  application, 
one  (1)  year  of  which  state  residence  shall  have  been  immediately  prior 
to  -the  date  of  receipt  of  this  assistance,  and  who  has  no  legal  county  resi- 
dence, shall  file  his  application  in  the  county  in  which  he  is  residing,  and 
his  assistance  shall  be  paid  entirely  from  state  funds  until  he  can  qualify 
as  having  a  legal  residence  in  the  said  county; 

(e)  Is  not  an  inmate  of  any  public  institution  except  as  a  patient  in 
a  public  medical  institution;  is  not  a  patient  in  an  institution  for  tuber- 
culosis or  mental  diseases  or  is  not  a  patient  in  a  medical  institution  as  a 
result  of  having  been  diagnosed  as  having  tuberculosis  or  psychosis. 

History:     En.  Sec.  3.  Part  5,  Ch.  82,  L.  1937;       the    United    States    Code,    Title    42,    sec.    301 
Subd.  (c)  amd.  Sec.  4,  Ch.  213,  L.  1943;  Subd.       et  seq. 

!?2  'o^*  ^^"^'.h  ^^'  ?^E'  ^'  }^tV  ?^.\  ^T.\}'  Collateral  References 

Ch.  81.  L.  1949;  amd.  Sec.  3,  Ch.  157,  L.  1951;  ^  ,^^       ,^  _^    .o^    o     ■   i  c         •»         j 

amd.  Sec.  27,  Ch.   199,  L.   1951;   amd.  Sec.   1,  ^  f^^T.'^f^^    ^  ^  ^o^^   ^                    '^ 

rVi    4    T     iqRl  Public  Welfare   (Key   221). 

..n.  *,  i,.   1301.  ^P  ^^g^  Paupers  §§  32,  72;  81  CJ.S.  Social 

NOTE.— The    Federal    Social    Security    Act  Security  and  Public  Welfare  §  67. 
referred    to    in    this    section    will    be   found    in 

71-605.  Amount  of  assistance.  The  amount  of  aid  to  needy  blind 
granted  any  person  shall  be  determined  by  the  county  board  of  public  wel- 
fare according  to  the  rules  and  regulations  and  standards  of  assistance 
established  by  the  state  department,  as  required  by  the  Federal  Social  Se- 
curity Act.  The  state  department  may,  however,  authorize  grants  or  supple- 
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mentary  grants  from  state  funds  to  be  used  in  supplementary  services  such 
as  the  prevention  or  treatment  of  blindness. 

History:     En.  Sec.  4.  Part  5,  Ch.  82,  L.  1937;  NOTE.— The    Federal    Social    Security    Act 

amd.   Sec.   8.  Ch.    117,   L.    1941;    amd.   Sec.    8,  referred  to  in  this  section  will  be  found  in  the 

Ch.  213.  L.  1943;  amd.  Sec.  3.  Ch.  47.  L.  1949;  United  States  Code,  Title  42,  sec.  301  et  seq. 
amd.  Sec.  28,  Ch.   199,  L.  1951. 

71-606.  Application  for  assistance.  Application  for  assistance  under 
this  chapter  shall  be  made  to  the  county  office  of  the  county  department 
in  the  county  in  which  the  person  is  residing.  The  application  shall  be  in 
the  manner  and  on  the  form  prescribed  by  the  state  department  of  public 
welfare.  All  individuals  wishing  to  apply  shall  have  the  opportunity  to 
do  so. 

History:  En.  Sec.  5,  Part  5,  Ch.  82,  L.  1937; 
amd.  Sec.  5,  Ch.  213,  L.  1943;  amd.  Sec.  29, 
Ch.  199,  L.  1951. 

71-607.  Investigation  of  applications.  Whenever  a  county  public  wel- 
fare department  receives  an  application  for  assistance  under  this  chapter 
an  investigation  shall  be  promptly  made.  The  investigation  of  each  appli- 
cation for  aid  to  needy  blind  shall  be  conducted  by  the  county  board 
through  a  staff  worker  of  the  county  department.  Each  applicant  shall 
be  informed  of  his  right  to  a  fair  hearing  and  of  the  confidential  nature 
of  information  secured  with  regard  to  his  circumstances.  Upon  completion 
of  such  investigation  the  county  welfare  board  shall  determine  whether 
the  applicant  is  eligible  for  and  should  receive  a  grant  and  the  amount  of 
the  assistance.  Aid  shall  be  furnished  promptly  to  all  eligible  persons.  Each 
applicant  shall  receive  written  notice  of  the  decision  concerning  his  appli- 
cation, providing  however  when  federal  low  or  regulations  permit  that  any 
amount  in  a  sum  not  exceeding  one  hundred  dollars  ($100.00)  in  any  one 
(1)  calendar  year  received  by  an  enrolled  member  of  a  recognized  Indian 
tribe  as  per  capita  payments  or  a  share  in  the  profits  and  receipts  from 
tribal  lands  and  interests  or  tribal  enterprises  shall  not  be  used  to  decrease 
the  amount  of  assistance  received  under  this  act. 

History:  En.  Sec.  6.  Part  5,  Ch.  82,  L.  1937; 
amd.  Sec.  4,  Ch.  157,  L.  1951;  amd.  Sec.  30, 
Ch.  199,  L.  1951;  amd.  Sec.  1,  Ch.  153,  L.  1959. 

71-608.     Repealed— Chapter  199,  Laws  of  1951. 

Repeal  Sec.    31,    Ch.    199,    Laws    1951.    For    present 

This  section  (Sec.  7,  Part  5,  Ch.  82,  L.  1937),       provisions,   see  sec.   71-607. 
relating  to  granting  of  aid,  was  repealed  by 

71-609.     Periodic  reconsideration  and  changes  in  amount  of  assistance. 

All  assistance  grants  made  under  this  chapter  shall  be  reconsidered  by  the 
county  department  as  frequently  as  may  be  required  by  the  rules  of  the  state 
department.  After  such  further  investigation  as  the  county  department  may 
deem  necessary  or  the  state  department  may  require,  the  amount  of  assist- 
ance may  be  changed  or  assistance  may  be  entirely  withdrawn  if  the  state 
or  county  departments  find  that  the  person's  circumstances  have  altered 
sufficiently  to  warrant  such  action. 

A  recipient  shall  submit  to  a  re-examination  as  to  his  eyesight  when  re- 
quired to  do  so  by  the  state  department.  He  shall  also  furnish  any  informa- 
tion required  by  the  state  department. 

History:     En.  Sec.  8,  Part  5,  Ch.  82,  L.  1937. 
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71-610.  Expenses  for  treatment.  On  the  basis  of  the  findings  of  the 
ophthalmologist's  examination,  supplementary  services  may  be  authorized 
by  the  state  department  to  any  applicant  or  recipient  who  is  in  need  of 
treatment  either  to  prevent  blindness  or  to  restore  his  eyesight  whether  or 
not  he  is  blind,  if  he  is  otherwise  qualified  for  assistance  under  this  chapter. 
The  supplementary  services  may  include  necessary  traveling  and  other  ex- 
penses to  receive  treatment  from  a  hospital  or  clinic  designated  by  the  state 
department. 

History:  En.  Sec.  9.  Part  5.  Ch.  82,  L.  1937,  70    CJ.S.    Paupers    §    74;    81    C.J.S.    Social 

_  ,,   .       ,  „  ,  Security  and  Public  Welfare  §  67. 

Collateral  References  ^ 

Paupers  (Key  48);  Social  Security  and  Public 
Welfare  (Key  221). 

71-611.  County  shore  of  participation.  Each  county  department  shall 
reimburse  the  state  department  in  the  amount  of  one-third  O/3)  of  the  ap- 
proved aid  to  needy  blind  grants  paid  by  the  state  department  to  persons 
in  the  county  each  month,  exclusive  of  the  federal  share.  Such  reimburse- 
ment shall  be  credited  to  the  aid  to  needy  blind  account  of  the  state  de- 
partment. 

History:     En.  Sec.  10.  Part  5,  Ch.  82.  L.  1937;  Collateral  References 

amd.    Sec.    2.   Ch.   69.   L.    1947;    amd.   Sec.    2.  Paupers  (Key  52);  Social  Security  and  Public 

Ch.    155,  L.    1949;    amd.  Sec.   32,   Ch.    199,   L.  Welfare   (Key   221). 

1951;    amd.    Sec.    8,    Ch.    71.    L.    1957;    amd.  70    C.J.S.    Paupers    §  79;     81    C.J.S.    Social 

Sec.   1,  Ch.  8,  L.   1961.  Security    and   Public   Welfare    §  67. 

71-612.  Change  of  residence  of  person  receiving  aid  to  blind.  A  recipi- 
ent who  moves  to  another  county  in  the  state  shall  continue  to  receive 
assistance  with  the  approval  of  the  state  department;  the  county  from 
which  he  has  moved  shall  be  charged  by  the  state  department  for  such 
county  share  of  his  assistance  for  a  period  of  one  (1)  year  after  which 
time  the  county  to  which  he  has  moved  shall  be  charged  therefor.  The 
state  department  will  determine  the  date  of  transfer.  The  county  from 
which  a  recipient  moves  shall  notify  the  state  department  and  the  county 
to  which  the  recipient  moves. 

History:     En.  Sec.  11,  Part  5,  Ch.  82,  L.  1937;  Collateral  References 

amd.  Sec.  6,  Ch.  213,  L.   1943;   amd.  Sec.  33,  Paupers  (Key  21);  Social  Security  and  Public 

Ch.   199,  L.  1951.  Welfare  (Key  221). 

70    C.J.S.    Paupers    §  38;     81    C.J.S.    Social 
Security  and  Public  Welfare   §  67. 

71-613.  Recovery  from  a  recipient.  If  at  any  time  during  the  con- 
tinuance of  aid  to  blind  assistance  the  recipient  thereof  becomes  possessed 
of  any  property  or  income  in  excess  of  the  amount  stated  in  the  application, 
it  shall  be  the  duty  of  the  recipient  immediately  to  notify  the  county  de- 
partment of  the  receipt  or  possession  of  such  property  or  income  and  the 
county  department  may,  after  investigation,  either  cancel  the  assistance  or 
alter  the  amount  thereof  in  accordance  with  the  circumstances. 

Any  assistance  paid  after  the  recipient  has  come  into  possession  of  such 
property  or  income  and  in  excess  of  his  need  shall  be  recoverable  by  the 
state  as  a  debt  due  to  the  state. 

History:     En.  Sec.  12,  Part  5,  Ch.  82.  L.  1937.  70    C.J.S.    Paupers    §  72;     81    C.J.S.    Social 

Collateral  References  ^^^^^^^^  °"^  ^^^^^^  ^^^^^^^   §  ^^- 

Paupers    (Key    43    (2);    Social    Security    and 
Public  Welfare  (Key  221). 
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71-614.  Assistance  may  be  paid  to  guardian.  If  the  person  receiving 
aid  to  blind  is,  in  the  opinion  of  the  county  public  welfare  depx^rtment, 
found  incapable  of  taking  proper  care  of  himself  or  his  money,  the  county 
public  welfare  board  may  make  the  necessary  legal  arrangements  for  the 
appointment  of  a  guardian,  and  shall  then  direct  that  the  aid  to  blind  pay- 
ments be  paid  to  the  guardian  for  the  benefit  of  such  irresponsible  recipient. 

History:     En.  Sec.  13,  Part  5,  Ch.  82.  L.  1937.  70    C.J.S.    Paupers    §  72;     81    CJ.S.    Social 

_  „   .       ,  n  t  Security  and  Public  Welfare  §  67. 

Collateral  References  ^ 

Paupers    (Key    43    (4);    Social    Security    and 
Public  Welfare  (Key  221). 


CHAPTER  7 

PUBLIC  WELFARE  ACT  PART  6— TO  PROVIDE  FOR  SERVICES  FOR  CRIPPLED  CHILDREN 
AND  CHILD  WELFARE  SERVICES,  IN  CONFORMITY  WITH  TITLE  5,  PARTS  2  AND  3  OF  THE 
FEDERAL  SOCIAL  SECURITY  ACT  OF  1935,  OR  AS  AMENDED,  AND  TRANSFERRING  THE 
POWERS  AND  DUTIES  OF  THE  STATE  BUREAU  OF  CHILD  PROTECTION  AND  THE 
ORTHOPEDIC  COMMISSION  TO  THE  AUTHORITY  AND  SUPERVISION  OF  THE 
STATE     DEPARTMENT     OF     PUBLIC     WELFARE 

Section    71-701  to  71-705.     Repealed. 

71-706.  Definitions  as  used  in  this  chaper. 

71-707.  Organization  and  administration  of  activities. 

71-708.  Powers  and  duties  of  the  state  department. 

71-709.  Duty  to  strengthen  child  ■welfare  services. 

71-710.  Child  rehabilitation. 

71-711.  Other  supervision  of  children. 

71-712.  Accept  custody  of  children  committed  by  courts. 

71-713.  Recognition  of  parental  control  of  children — assistance  to  other  departments. 

71-714.  Duties  of  county  board. 

71-701  to  71-704.     Repealed— Chapter  264,  Laws  of  1955. 

Repeal  crippled  children,  were  repealed   by   Sec.   28, 

These    sections   (Sees.    1    to   4,    Ch.    126,    L.       Ch.  264,  Laws  1955,  effective  March  10,  1955. 
1941),   relating   to   the   division  of  services   for 

71-705.     Repealed—Chapter  264,  Laws  of  1955. 

Repeal  of  the  bureau  of  child  protection,  was  repealed 

This  section  (Sec.  1,  Part  6,  Ch.  82,  L.  1937),       by    Sec.    28,    Ch.    264,    Laws    1955,    effective 
relating  to   the  effective   date  for  the   transfer       March  10,   1955. 

71-706.  Definitions  as  used  in  this  chapter,  (a)  Child  welfare  services 
mean:  The  establishing,  extending  and  strengthening  of  child  welfare 
services  (especially  in  predominantly  rural  areas)  for  the  protection  and 
care  of  homeless,  dependent  and  neglected  children,  and  children  in  danger 
of  becoming  delinquent. 

(b)  Child  welfare  worker  means:  Staff  personnel  who  have  had  educa- 
tion and  training  in  the  field  of  child  welfare  and  who  are  qualified  and 
accepted  as  such  in  conformity  with  the  standards  established  by  the  state 
department  of  public  welfare. 

History:     En.  Sec.  2,  Part  6.  Ch.  82,  L.  1937;  70    C.J.S.    Paupers    §  72;     81     C.J.S.    Social 

amd.  Sec.  25,  Ch.  264,  L.   1955.  Security  and  Public  Welfare  §  65. 

Collateral  References 

Paupers    (Key    43    (1);    Social    Security    and 
Public  Welfare  (Key  195). 

71-707.     Organization  and  administration  of  activities.     Child  welfare 

services  and  child  protection  functions  shall  be  organized  under  and  ad- 
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ministered  and  supervised  by  the  state  department  of  public  welfare,  sub- 
ject to  the  general  administration  and  regulations  of  the  state  department 
and  the  powers  and  duties  thereof  as  established  in  sections  71-201  to  71-232, 
and  providing  for  co-operation  and  exchange  of  services  with  the  state 
board  of  health  and  vocational  rehabilitation  bureau  of  the  state  of  Mon- 
tana. 

History:     En.  Sec.  3,  Part  6.  Ch.  82.  L.  1937; 
amd.  Sec.  26,  Ch.  264,  L.  1955. 

71-708.  Powers  and  duties  of  the  state  department.  Subject  to  the 
authority  and  regulations  of  the  state  department  and  in  co-operation  with 
the  federal  children's  bureau,  the  state  department  shall: 

(a)  Select  and  appoint,  from  a  qualified  list,  such  personnel  as  are 
necessary  to  efficiently  supervise  and  perform  the  purposes  of  this  chapter. 

(b)  Subject  to  the  approval  of  the  state  board,  make  such  rules  and 
regulations  as  are  necessary  to  carry  out  the  purposes  of  this  chapter. 

(c)  Administer  or  supervise  all  child  welfare  activities  of  the  state 
except  such  child  welfare  activities  as  are  administered  by  the  state  board 
of  health. 

History:     En.   Subd.  (a),  (b),  (c),  (d).  Sec.   4,  References 

Part  6,  Ch.  82,  L.  1937;  Subd.  (a)  rep.  Sec.  10,  state  ex  rel.  Frederick  v.  District  Court,   119 

Ch.  117,  L.  1941.  M  143,  173  P  2d  626,  628. 

71-709.  Duty  to  strengthen  child  welfare  services.  The  state  depart- 
ment shall  make  provision  for  establishing  and  strengthening  child  welfare 
services,  including  protective  services  and  for  care  of  children  in  family 
foster  homes.  When  funds  are  available  for  that  purpose,  the  child  welfare 
division  shall  have  the  right  to  make  agreements  for  the  payment  of  com- 
pensation for  keeping  children  in  family  foster  homes  subject  to  the  ap- 
proval of  the  state  department. 

History:     En.   Subd.  (e).  Sec.   4,  Part  6,  Ch.  References 

82,  L.  1937;  amd.  Sec.  19,  Ch.  129,  L.  1939.  state  ex  rel.  Frederick  v.  District  Court,   119 

M  143,  173  P  2d  626,  628. 

71-710.     Child  rehabilitation.     The  state  department  shall: 

(a)  Enforce  all  laws  pertaining  to  children  and  take  the  initiative  in 
all  matters  involving  the  interest  of  illegitimate,  dependent,  neglected  and 
delinquent  children  where  adequate  provision  therefor  has  not  been  made 
by  law;  and  to  use  funds  available  for  cases  where  special  medical  or  ma- 
terial assistance  is  necessary  to  rehabilitate  subnormal  or  physically  handi- 
capped children  and  where  it  is  not  otherwise  provided  for  by  low;  and 
co-operate  for  the  purposes  hereof  with  all  reputable  child  helping  and 
child  placing  agencies. 

(b)  Inspect,  license  and  supervise  public  and  private  infant's  homes, 
child  caring  and  child  placing  institutions  and  agencies. 

History:     En.  Subd.  (f),  (g),  (h).  Sec.  4,  Part  References 

6,  Ch.   82,  L.    1937;    amd.   Sec.   9,   Ch.    117,  L.  state  ex  rel.  Frederick  v.  District  Court,   119 

1941;  amd.  Sec.  27.  Ch.  264,  L.  1955.  M  143,  173  P  2d  626,  628. 

71-711.  Other  supervision  of  children.  The  state  department  shall 
supervise  the  importation  and  exportation  of  children. 

History:     En.  Subd.   (i).  Sec.   4,  Part  6,  Ch. 
82,  L.  1937. 
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71-712.  Accept  custody  of  children  committed  by  courts.  The  state 
department  shall  accept  the  guardianship  or  custody  of  children  committed 
by  the  courts  to  the  state  department  and  arrange  for  their  care  in  family 
foster  homes  or  otherwise  in  co-operation  with  county  departments  of  public 
welfare. 

History:     En.   Subd.   (j).  Sec.   4,  Part  6,  Ch.  References 

82.  L.  1937;  amd.  Sec.  20.  Ch.  129.  L.  1939.  state  ex  rel.  Frederick  v.  District  Court,  119 

M    143,    173   P  2d   626,   628. 

71-713.  Recognition  of  parental  control  of  children — assistance  to  other 
departments.  Nothing  in  this  act  shall  be  construed  as  authorizing  any 
state  or  county  official,  agent  or  representative,  in  carrying  out  any  of 
the  provisions  of  this  act,  to  take  charge  of  any  child  over  the  objection  of 
either  of  the  parents  of  such  child,  or  the  person  standing  in  loco  parentis 
to  such  child,  except  pursuant  to  a  proper  court  order. 

The  state  department  shall  assist  other  departments,  agencies  and  public 
and  private  institutions  of  the  state  and  federal  government  when  so  re- 
quested, by  performing  services  in  conformity  with  the  purposes  of  this 
chapter,  and  particularly  such  services  and  duties  as  may  be  assigned  to 
it  by  any  state  board  composed  of  state  officers;  provided  such  services 
and  duties  are  legally  within  the  duties  of  such  state  board. 

History:     En.  Subd.  (k)  and  (1).  Sec.  4.  Part  6,  References 

Ch.  82.  L.  1937.  State  ex  rel.  Frederick  v.  District  Court,  119 

M  143.  173  P  2d  626,  628. 

71-714.  Duties  of  county  board.  The  county  board  of  public  welfare 
shall  supervise  the  local  administration  of  child  welfare  services  under  the 
powers  and  duties  set  forth  in  sections  71-201  to  71-232,  and  subject  to  the 
rules  and  regulations  of  the  state  department. 

Regular  staff  workers  of  the  county  department  will  handle  the  work 
of  child  welfare  services  in  the  county.  Where  such  personnel  are  not 
qualified  to  handle  the  work  of  child  welfare  services,  the  state  department 
will  arrange  for  the  services  of  such  special  child  welfare  workers  as  are 
necessary. 

History:     En.  Sec.  5.  Part  6.  Ch.  82.  L.  1937. 


CHAPTER  8 

PUBLIC  WELFARE  ACT— PART  7  (ONLY  SEC.  1  OF  PART  7  OF  THE 

PUBLIC  WELFARE  ACT  IS  GIVEN  IN  THIS  COMPILATION.  THE 

REPEALING  AND  SEVERABILITY  CLAUSES  ARE  OMITTED.) 

Section    71-801.     Title  of  act. 

71-801.     Title  of  act.     This  act  may  be  cited  as  the  "Public  Welfare  Act." 

History:  En.  Sec.  1.  Part  7.  Ch.  82.  L.  1937. 
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CHAPTER  9 

PUBLIC  WELFARE  ACT  PART  8— APPROPRIATIONS, 
DISPOSITION  OF  FUNDS  AND  DISBURSEMENTS 

Section    71-901.  Receipt  of  funds. 

71-902.  Source  of  state  appropriation. 

71-903.  Method  of  disbursement. 

71-904.  Transfer  of  funds  from  specific  accounts. 

71-901.  Receipt  of  funds.  The  treasurer  of  the  state  of  Montana  is 
hereby  designated  as  the  appropriate  fiscal  officer  of  the  state  to  receive 
federal  funds.  All  money  appropriated  by  the  legislature  for  public  welfare 
purposes,  all  money  received  from  the  United  States  government  for 
public  welfare  purposes,  and  all  money  received  from  any  other  source 
for  the  purposes  set  forth  in  the  Public  Welfare  Act  shall  be  paid  into  the 
state  treasury  to  the  credit  of  the  state  department  of  public  welfare. 

History:     En.  Sec.  1.  Part  8,  Ch.  82,  L.  1937;       designated    as    the    public    welfare    fund"    at 
amd.  Sec.  210.  Ch.  147,  L.  1963.  the  end  of  the  section. 

Amendment  Collateral  References 

The    1963    amendment    substituted    "to    the  Paupers  (Key  11). 

credit   of  the   state  department   of  public  wel-  70  C.J.S.  Paupers  §   19. 
fare"  for  "and  constitute  a  special  fund  to  be 

71-902.  Source  of  state  appropriation.  For  carrying  out  the  duties  and 
obligations  of  the  state  department,  for  the  performance  of  welfare  services 
of  the  state,  and  for  matching  such  federal  funds  as  may  be  available  for 
the  aforesaid  welfare  services,  the  legislature  shall  make  appropriation  out 
of  the  general  fund  of  the  state  for  the  various  and  separate  activities  of 
the  state  department  and  county  departments  of  public  welfare. 

History:     En.  Sec.  2,  Part  8,  Ch.  82,  L.  1937.  References 

State  ex  rel.  Haynes   v.  District  Court,    106 
M  470,  478,  78  P  2d  937. 

71-903.  Method  of  disbursement.  The  state  department  of  public  wel- 
fare shall  disburse  all  public  assistance  grants  and  costs  of  administration 
as  provided  for  in  each  part  of  this  act  and  all  other  expenditures  author- 
ized to  be  made  by  the  department.  The  funds  appropriated  shall  be  made 
available  for  such  disbursements  in  the  following  manner: 

From  the  appropriations  made,  the  state  department  of  public  welfare 
shall  as  soon  as  it  finds  that  it  needs  the  money,  be  provided  with  an 
imprest  fund  for  each  quarter  of  each  fiscal  year  ordinarily  not  exceeding 
one-fourth  of  the  appropriation  made  for  the  fiscal  year;  provided,  however, 
that  for  good  cause  shown  a  larger  portion  than  one-fourth  of  the  appro- 
priation for  the  fiscal  year  may  be  included  in  the  imprest  fund  for  any 
quarter.  Any  unexpended  balance  of  the  imprest  fund  made  available  for 
one  quarter  and  remaining  unexpended  at  the  end  of  such  quarter  shall 
remain  available  for  the  use  of  the  department  for  the  succeeding  quarter. 
The  state  department  shall  be  responsible  and  liable  to  the  state  for  all 
funds  so  received,  and  the  department  may  divide  the  funds  received  among 
such  specific  accounts  as  it  may  deem  necessary  or  desirable  to  establish. 

In  order  to  obtain  money  for  the  imprest  fund,  the  department  shall 
present  claims  to  the  state  board  of  examiners;  upon  being  approved  by 
the  state  board  of  examiners  and  presented  to  the  state  auditor,  the  state 
auditor  shall  issue  his  warrant  or  warrants,  and  upon  the  receipt  of  such 
warrant  or  warrants  the  state  treasurer  shall  disburse  the  amounts  allowed 
to  the  state  department  of  public  welfare. 
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The  state  department  shall  establish  and  maintain  a  bank  account  or 
accounts  properly  safeguarded  by  the  deposit  of  such  securities  as  may  be 
used  by  depositories  as  security  for  funds  under  the  control  of  the  state 
treasurer,  and  these  securities  shall  be  subject  to  the  approval  of  the 
stae  examiner  and  the  state  board  of  public  welfare.  This  account  or 
accounts  shall  be  subject  to  checks  or  orders  drawn  by  the  state  department 
for  the  payment  of  assistance  grants,  the  cost  of  administration  of  the 
state  and  county  departments  and  for  all  other  expenditures  authorized 
to  be  made  by  the  department. 

The  appropriations  made  for  the  period  beginning  with  March  2,  1939, 
and  terminating  with  June  30,  1939,  shall  be  made  available  through  the 
method  above  indicated  as  rapidly  as  the  state  department  finds  that  the 
funds  are  needed. 

When  any  of  the  said  funds  are  deposited  in  any  bank  or  banks 
pursuant  to  the  foregoing  provisions  and  securities  have  been  deposited  to 
safeguard  these  deposits  as  above  required,  and  the  securities  have  been 
approved  by  the  state  examiner  and  by  the  state  board  of  public  welfare, 
the  state  department  of  public  welfare  and  all  its  officers  and  employees 
shall  be  released  from  any  liability  to  the  state  for  any  loss  that  might 
occur  through  the  failure  of  the  bank  to  repay  such  funds  so  deposited  or 
any  part  thereof  up  to  the  full  amount  of  the  securities  deposited. 

History:     En.  Sec.  3,  Part  8,  Ch.  82,  L.  1937;  Collateral  References 

amd.  Sec.  21,  Ch.  129,  L.  1939.  Paupers  (Key  11);    States  (Key   123). 

70  C.J.S.  Paupers  §  19;  81  C.J.S.  States  §156 
et  seq. 

71-904.  Transfer  of  funds  from  specific  accounts.  Any  money  appro- 
priated or  earmarked  for  any  specific  account  or  purpose  not  needed  for 
such  account  or  purpose  may  be  transferred  by  the  state  board  of  public 
welfare  to  any  other  account  or  purpose  under  the  authority  of  the  state 
department  of  public  welfare.  This  transfer  shall  be  effective  and  be 
deemed  completed  when  the  state  board  of  public  welfare  has  entered 
an  order  for  such  transfer  upon  its  minutes  and  the  state  auditor  has 
been  notified  of  the  action  taken. 

History:     En.  Sec.  5,  Part  8,  Ch.  82,  L.  1937; 
amd.  Sec.  22,  Ch.  129,  L.  1939. 


CHAPTER  10 

PUBLIC    WELFARE    ACT    PART    9— TO    PROVIDE    FOR    PAYMENTS 
TO     PERSONS     HAVING     SILICOSIS 

Section    71-1001.  Definitions. 

71-1002.  Administration. 

71-1003.  Eligibility  requirements  for  aid  to  persons  having  silicosis,  as  herein  defined. 

71-1004.  Amounts  of  payments. 

71-1005.  Application  for  payment. 

71-1006.  Investigation  of  applications. 

71-1007.  Making  payments. 

71-1008.  Conformity  with  acts  of  federal  government. 

71-1009.  Transfer  of  records  and  payrolls — ^benefits  unimpaired  by  transfer 
of  responsibility. 

NOTE. — The    administration    of   this    part    of  The    monthly    silicosis    payment    is    $90.00, 

the  Public  Welfare  Act  was   transferred  from  less    any    compensation    received    under    the 

the  State  Welfare  Department  to  the  Industrial  Workmen's  Compensation  Act.  (Sec.  2,  Chapter 

Accident  Board  in  1961.  (Sec.  2,  Chapter  225,  267,  L.   1965) 
L.   1961) 
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CHAPTER  11 

SALE  OF  REAL  PROPERTY  HELD  BY  PUBLIC  WELFARE  DEPARTMENT 

Section    71-1101.  Determination  of  welfare  board  to  sell  real  property. 

71-1102.  Approval  by  board  of  examiners. 

71-1103.  Advertising  for  sale. 

71-1104.  Place  and  conditions  of  sale. 

71-1105.  Notice  of  sale — publication  and  contents. 

71-1106.  Approval  of  sale — conveyance. 

71-1107.  Payment  of  costs  of  sale. 

71-1101.  Determination  of  welfare  board  to  sell  real  property.  When- 
ever a  majority  of  all  of  the  members  of  the  state  board  of  public  welfare, 
at  any  regular  or  special  meeting  of  such  board,  shall  determine  that  it 
would  be  for  the  best  interests  of  the  state  department  of  public  welfare 
to  sell  any  real  property  which  it  has  acquired,  or  may  acquire  in  the 
future,  the  title  to  which  is  in  the  state  of  Montana  for  the  use  and  benefit 
of  the  state  department  of  public  welfare,  a  certified  copy  of  said  determina- 
tion shall  be  transmitted  to  the  state  board  of  examiners. 

History:     En.  Sec.  1.  Ch.  23,  L.  1947. 

71-1102.  Approval  by  board  of  examiners.  Upon  the  receipt  of  such 
determination,  the  state  board  of  examiners  shall  at  its  next  or  subsequent 
meeting  or  meetings  give  consideration  to  the  determination  made  by  the 
state  board  of  public  welfare,  and  if  such  determination  is  approved  by 
a  majority  of  the  state  board  of  examiners  they  shall  so  certify  their 
approval  to  the  commissioner  of  state  lands. 

History:     En.  Sec.  2,  Ch.  23,  L.  1947. 

71-1103.     Advertising  for  sale.     The  commissioner  of  state  lands  upon 

receipt  of  such  certificate  of  approval  shall  forthwith  proceed  to  advertise 

and  offer  such  real  property  for   sale  and   sell   the  same  as  hereinafter 
provided. 

History:     En.  Sec.  3,  Ch.  23,  L.  1947. 

71-1104.  Place  and  conditions  of  sale.  All  such  sales  as  herein  pro- 
vided shall  be  only  at  public  auction  held  at  a  designated  room  in  the 
county  courthouse  in  the  county  wherein  the  property  to  be  sold  is  located, 
or  on  the  property  to  be  sold,  in  the  discretion  of  the  commissioner.  All 
sales  shall  be  for  cash  and  subject  to  the  approval  of  the  state  board  of 
examiners. 

History:     En.  Sec.  4,  Ch.  23,  L.  1947.  Collateral  References 

What    constitutes    a    "public    sale."    4    ALR 
2d  575. 

71-1105.  Notice  of  sale — publication  and  contents.  The  commissioner 
shall  cause  a  notice  of  every  such  sale  to  be  given  by  publication  in  the 
official  county  paper  of  the  county  where  the  sale  is  to  be  held  once  each 
week  through  four  consecutive  weeks  (five  issues)  next  preceding  the  date 
of  sale.  Such  notice  shall  give  the  day,  date  and  time  of  day  of  the 
beginning  of  the  sale;  shall  contain  a  description  and  location  of  the  land 
to  be  sold,  in  the  form  which  will  advise  the  public  of  its  location  and 
area  if  it  is  unplatted  property.  The  notice  shall  also  give  the  terms  and 
conditions  of  sale  and  such  additional  information  as  the  commissioner  may 
deem  useful. 

History:     En.  Sec.  5,  Ch.  23,  L.  1947. 
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71-1106.  Approval  of  sale — conveyance.  After  the  sale  the  commis- 
sioner shall  make  written  report  to  state  board  of  examiners  of  the  sale 
and  if  the  report  is  approved  by  a  majority  of  such  board  a  conveyance 
shall  be  executed  to  the  purchaser  on  behalf  of  the  state  of  Montana,  by 
the  governor  and  attested  by  the  secretary  of  state. 

History:     En.  Sec.  6,  Ch.  23,  L.  1947. 

71-1107.  Payment  of  costs  of  sale.  All  costs  of  advertising  and  con- 
ducting the  sale  shall  be  paid  from  the  proceeds  thereof  and  the  residue 
deposited  in  the  state  treasury  to  the  credit  of  the  state  department  of  public 
welfare. 

History:     En.  Sec.  7,  Ch.  23,  L.  1947. 

CHAPTER  12 

PERMANENTLY  AND   TOTALLY  DISABLED   PERSONS  IN  NEED 

Section    71-1201.  Provision  for  administration. 

71-1202.  Eligibility  requirements  for  aid  to  the  permanently  and  totally  disabled. 

71-1203.  Determination  of  permanent  and  total  disability. 

71-1204.  Amount  of  assistance. 

71-1205.  Application  for  assistance. 

71-1206.  County  share  of  participation. 

71-1207.  Investigation  of  applications. 

71-1208.  Redetermination  of  eligibility. 

71-1209.  Assistance  may  be  paid  to  guardian. 

71-1210.  Change  of  residence  of  persons  receiving  aid  to  the  permanently  and  totally 
disabled. 

71-1201.  Provision  for  administration,  (a)  The  state  department  of 
public  welfare  is  hereby  authorized  and  is  charged  with  the  general 
administration  and  supervision  of  aid  to  the  permanently  and  totally 
disabled  under  the  powers,  duties  and  functions  as  prescribed  in  sections 
71-201  through  71-232. 

(b)  The  county  departments  of  public  welfare  are  hereby  charged 
with  the  local  administration  and  supervision  of  aid  to  the  permanently 
and  totally  disabled  subject  to  the  powers,  duties  and  functions  prescribed 
for  the  county  departments  in  sections  71-201  through  71-232. 

(c)  It  is  hereby  mandatory  and  required  that  the  state  plan  and 
operation  of  aid  to  the  permanently  and  totally  disabled  shall  be  in 
effect  in  each  and  every  county  of  the  state  and  that  the  administration 
and  supervision  of  aid  to  the  permanently  and  totally  disabled  shall  be 
uniform  throughout  the  several  counties  of  the  state. 

(d)  All  rules  and  regulations  of  the  state  department  of  public  welfare 
made  under  this  act  shall  be  binding  upon  the  county  departments  of 
public  welfare. 

(e)  Aid  to  the  permanently  and  totally  disabled,  as  used  in  this  chapter, 
means  money  payments  to  or  payments  made  for  medical  care  in  behalf 
of  needy  individuals  eighteen  ( 1 8)  years  of  age  or  over  who  are  permanently 
and  totally  disabled. 

History:     En.  Sec.  1,  Ch.  160,  L.  1951;  amd. 
Sec.  9.  Ch.  71,  L.  1957. 

71-1202.  Eligibility  requirements  for  aid  to  the  permanently  and  totally 
disabled.  Aid  to  the  permanently  and  totally  disabled  shall  be  granted  any 
person  who: 
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(a)  Has  attained  the  age  of  eighteen  (18)  years; 

(b)  Has  income  which  is  inadequate  to  provide  a  reasonable  sub- 
sistence compatible  with  decency  and  health; 

(c)  Has  been  a  resident  of  the  state  of  Montana  for  at  least  one  (1) 
year  immediately  prior  to  the  date  of  receipt  of  this  assistance.  Any 
person  otherwise  qualified  who  has  resided  in  a  county  for  one  (1)  year 
shall  thereby  acquire  residence  in  that  county  which  residence  shall  be 
retained  until  residence  is  acquired  in  another  county  by  residing  there 
for  one  (1)  year.  If  a  person  has  not  resided  in  a  county  for  one  (1)  year, 
but  has  resided  in  the  state  for  one  (1)  year,  an  application  for  this 
assistance  shall  be  made  in  the  county  in  which  he  is  residing  but  the  state 
shall  bear  the  entire  cost  of  his  assistance  exclusive  of  the  federal  share 
until  he  has  acquired  county  residence; 

(d)  Is  permanently  and  totally  disabled  as  defined  by  the  rules  and 
regulations  of  the  state  department  of  public  welfare; 

(e)  Is  not  an  inmate  of  a  public  institution,  except  as  a  patient  in  a 
public  medical  institution;  is  not  a  patient  in  an  institution  for  tuberculosis 
or  mental  diseases,  or  is  not  a  patient  in  a  medical  institution  as  a  result 
of  having  been  diagnosed  as  having  tuberculosis  or  psychosis; 

(f)  Is  not  receiving  aid  age  assistance,  aid  to  dependent  children  or 
aid  to  needy  blind  for  himself  or  herself. 

History:     En  Sec.  2.  Ch.  160,  L.  1951.  Collateral    References 

Paupers  (Key  39  (1). 
70  C.J.S.  Paupers  §  66. 

71-1203.  Determination  of  permanent  and  total  disability.  Determina- 
tion of  the  existence  of  permanent  and  total  disability  shall  be  by  competent 
medical,  social  work  and  other  technical  personnel  in  accordance  with  the 
rules  and  regulations  of  the  state  department. 

History:     En.  Sec.  3,  Ch.  160,  L.  1951. 

71-1204.  Amount  of  assistance.  The  amount  of  aid  to  the  permanently 
and  totally  disabled  granted  any  person  shall  be  determined  by  the  county 
department  of  public  welfare  according  to  the  rules  and  regulations  and 
standards  of  assistance  established  by  the  state  department. 

History:     En.  Sec.  4,  Ch.  160.  L.  1951. 

71-1205.  Application  for  assistance.  Application  for  assistance  under 
this  chapter  shall  be  made  to  the  county  office  of  the  county  department 
in  the  county  in  which  the  person  is  residing.  The  application  shall  be 
in  the  manner  and  on  the  form  prescribed  by  the  state  department  of  public 
welfare.  All  individuals  wishing  to  apply  shall  have  the  opportunity  to 
do  so. 

History:     En.  Sec.  5,  Ch.  160,  L.  1951. 

71-1206.  County  share  of  participation.  Each  county  department  shall 
reimburse  the  state  department  in  the  amount  of  two-thirds  (2/3)  of  the 
approved  aid  to  the  permanently  and  totally  disabled  grants  paid  by  the 
state  department  to  persons  in  the  county  each  month,  exclusive  of  the 
federal  share.  Such  reimbursements  shall  be  credited  to  the  aid  to  the 
permanently  and  totally  disabled  account  of  the  state  department. 

History:  En.  Sec.  6,  Ch.  160.  L.  1951;  amd. 
Sec.  10.  Ch.  71,  L.  1957;  amd.  Sec.  1.  Ch.  6. 
L.  1961. 
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71-1207.  Investigation  of  applications.  Whenever  the  county  depart- 
ment receives  an  application  for  aid  to  the  permanently  and  totally  dis- 
abled an  investigation  shall  be  promptly  made.  The  investigation  of  each 
application  for  aid  to  the  permanently  and  totally  disabled  shall  be  con- 
ducted by  a  staff  worker  of  the  county  department.  Each  applicant  shall 
be  informed  of  his  right  to  a  fair  hearing  and  of  the  confidential  nature 
of  information  secured  with  regard  to  his  circumstances.  Upon  completion 
of  such  investigation,  the  staff  of  the  county  welfare  department  shall 
determine  whether  the  applicant  is  eligible  for  and  should  receive  a  grant 
and  the  amount  of  the  assistance.  The  county  public  welfare  board  shall 
review  the  determination  made  by  the  staff  of  the  county  department.  Aid 
shall  be  furnished  promptly  to  all  eligible  persons.  Each  applicant  shall 
receive  written  notice  of  the  decision  concerning  his  application,  providing, 
however,  when  federal  law  or  regulations  permit  that  any  amount  in  a 
sum  not  exceeding  one  hundred  dollars  ($100.00)  in  any  one  (1)  calendar 
year  received  by  an  enrolled  member  of  a  recognized  Indian  tribe  as  per 
capita  payments  or  a  share  in  the  profits  and  receipts  from  tribal  lands 
and  interests  or  tribal  enterprises  shall  not  be  used  to  decrease  the  amount 
of  assistance  received  under  this  act. 

History:     En.  Sec.  7.  Ch.  160,  L.  1951;  amd. 
Sec.  1,  Ch.  104.  L.  1959. 

71-1208.  Redetennination  of  eligibility.  All  aid  to  the  permanently  and 
totally  disabled  cases  approved  under  this  chapter  shall  be  reviewed  as 
often  as  shall  be  required  under  the  rules  and  regulations  of  the  state 
department.  The  review  shall  include  a  redetermination  of  eligibility  factors 
and  the  amount  of  payment. 

History:     En.  Sec.  8,  Ch.  160,  L.  1951. 

71-1209.  Assistance  may  be  paid  to  guardian.  If  the  person  receiving 
aid  to  the  permanently  and  totally  disabled  is,  in  the  opinion  of  the  county 
public  welfare  department,  found  incapable  of  taking  proper  care  of  himself 
or  his  money,  the  county  public  welfare  board  may  make  the  necessary 
legal  arrangements  for  the  appointment  of  a  guardian  and  shall  then 
direct  that  the  assistance  payments  be  paid  to  the  guardian  for  the  benefit 
of  such  irresponsible  recipient. 

History:     En.  Sec.  9,  Ch.  160,  L.  1951. 

71-1210.  Change  of  residence  of  persons  receiving  aid  to  the  perma- 
nently and  totally  disabled.  A  recipient  who  moves  to  another  county  in 
this  state  shall  continue  to  receive  assistance  with  the  approval  of  the 
state  department;  the  county  from  which  he  has  m.oved  shall  be  charged 
by  the  state  department  for  such  county  share  of  his  assistance  for  a  period 
of  one  (1)  year  after  which  time  the  county  to  which  he  has  moved  shall 
be  charged  therefor.  The  state  department  will  determine  the  date  of  trans- 
fer and  the  counties  concerned  shall  abide  by  the  rules  and  regulations  of 
the  state  department  which  relate  to  the  transfer  of  assistance  payments. 

History:     En.  Sec.  10,  Ch.  160,  L.  1951. 
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CHAPTER  13 

PRIVILEGES  OF  BLIND  AND  PHYSICALLY  DISABLED  PERSONS 

Section    71-1301.     Leasing  of  concessions  in  public  buildings — preferences  to  blind  and 
physically  disabled  persons — assignment  of  lease  prohibited. 
71-1302.     "Blind  perons"  defined. 

71-1301.  Leasing  of  concessions  in  public  buildings — preferences  to 
blind  and   physically   disabled   persons — assignment  of  lease   prohibited. 

Whenever  any  room,  corridor  or  other  part  of,  or  space  in  any  public 
building  owned  or  controlled  by  the  state  of  Montana,  or  any  agency 
thereof,  or  owned  or  controlled  by  any  county,  city  or  other  political 
subdivision  of  said  state,  shall  be  leased,  licensed  or  otherwise  made 
available  to  private  persons  for  use  as  a  vending  stand  or  other  similar 
commercial  enterprise,  blind  persons  and  persons  disabled  by  loss  of  limb 
or  other  physical  impairment,  shall  have  and  be  given  the  first  right  and 
preference  to  such  commercial  use  thereof;  provided,  however,  that  every 
lease,  license  or  other  contract,  which  may  be  made  pursuant  to  this  act 
and  for  the  purpose  of  allowing  a  preference  to  a  blind  or  disabled  person 
shall  prohibit  the  transfer  by  sublease,  assignment  or  otherwise  of  the 
right  acquired;  and  provided  further,  that  nothing  herein  contained  shall 
be  construed  as  a  denial  of  the  right  to  renew  existing  contracts  held  by 
persons  who  are  not  entitled  to  preference  under  this  act. 

History:     En.  Sec.  1,  Ch.  66,  L.  1951. 

71-1302.  "Blind  persons"  defined.  For  the  purpose  of  this  act,  the  term 
"blind  person"  shall  mean  one  who  has  no  vision  or  whose  vision  with 
correcting  glasses  is  so  defective  as  to  prevent  the  performance  of  ordinary 
activities  for  which  eyesight  is  essential. 

History:     En.  Sec.  2,  Ch.  66,  L.  1951. 


CHAPTER  14 

SERVICES  TO  THE  BLIND 

Section    71-1401.  Definitions. 

71-1402.  Administrator 

71-1403.  Supervisor — duties. 

71-1404.  Administration. 

71-1405.  Co-operation  with  federal  government. 

71-1406.  Receipt  and  disbursement  of  federal  funds. 

71-1407.  Gifts. 

71-1408.  Eligibility  for  vocational  rehabilitation  services. 

71-1409.  Eligibility  for  rehabilitation   services. 

71-1410.  Maintenance  not  assignable. 

71-1411.  Hearings. 

71-1412.  Misuse  of  lists  and  records. 

71-1413.  Saving  clause. 

71-1414.  Appropriation  authorization. 

71-1415.  Short  title. 

71-1401.     Definitions.     As  used  in  this  act: 

(a)  "State  department"  means  the  state  department  of  public  welfare. 

(b)  "State  board"  means  the  state  board  of  public  welfare. 

(c)  "Administrator"  means  the  administrator  of  the  state  department 
of  public  welfare. 
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(d)  "Supervisor"  means  the  supervisor  of  the  program  of  services  for 
the  bhnd. 

(e)  "Vocational  rehabilitation"  and  "vocational  rehabilitation  serv- 
ices" mean  any  services,  provided  directly  or  through  public  or  private 
instrumentalities,  found  by  the  supervisor  to  be  necessary  to  compensate 
a  blind  individual  for  his  employment  handicap,  and  to  enable  him  to 
engage  in  a  remunerative  occupation  including,  but  not  limited  to,  medical 
and  vocational  diagnosis,  vocational  guidance,  counseling  and  placement, 
rehabilitation  training,  physical  restoration,  transportation,  occupational  and 
business  licenses,  tools,  equipment,  initial  stocks  and  supplies,  including 
livestock,  capital  advances,  maintenance,  and  training  books  and  materials. 

(f)  "Rehabilitation  services"  means  any  services,  provided  directly  or 
through  public  or  private  instrumentalities,  found  by  the  supervisor  to  be 
necessary  to  compensate  a  blind  individual  for  his  employment  handicap 
or  to  enable  him  to  achieve  the  maximum  degree  of  self-care  and  to  engage 
in  productive  tasks  including,  but  not  limited  to,  services  of  the  type 
described  in  subsection  (d)  hereof. 

(g)  "Rehabilitation  training"  means  all  necessary  training  provided 
to  a  blind  individual  to  compensate  for  his  employment  handicap  including 
but  not  limited  to,  manual,  preconditioning  pre  vocational,  and  supplementary 
training  and  training  provided  for  the  purpose  of  achieving  broader  or  more 
remunerative  skills  and  capacities. 

(h)  "Physical  restoration"  means  any  medical,  surgical  or  therapeutic 
treatment  necessary  to  correct  or  substantially  reduce  a  blind  individual's 
employment  handicap  within  a  reasonable  length  of  time  including,  but 
not  limited  to,  medical,  psychiatric,  dental  and  surgical  treatment,  nursing 
services,  hospital  care,  convalescent  home  care,  drugs,  medical  and  surgical 
supplies,  and  prosthetic  appliances,  but  excluding  curative  treatment  for 
acute  or  transitory  conditions. 

(i)  "Prosthetic  appliance"  means  any  artificial  device  necessary  to 
support  or  take  the  place  of  a  part  of  the  body  or  to  increase  the  acuity 
of  a  sense  organ. 

(j)  "Occupational  licenses"  means  any  license,  permit  or  other  written 
authority  required  by  any  governmental  unit  to  be  obtained  in  order  to 
engage  in  an  occupation. 

(k)  "Business  licenses"  means  any  license,  permit  or  other  written 
authority  required  by  any  governmental  unit  to  be  obtained  in  order  to 
engage  in  a  business. 

(1)  "Maintenance"  means  money  payments  not  exceeding  the  estimated 
cost  of  subsistence  during  the  provision  of  vocational  rehabilitation  and 
rehabilitation  services. 

(m)  "Blind  individual"  mean  an  individual  whose  central  visual  acuity 
does  not  exceed  20/200  in  the  better  eye  with  correcting  lenses,  or  whose 
visual  acuity  is  greater  than  20/200  but  is  accompanied  by  a  limitation 
in  the  fields  of  vision  such  that  the  widest  diameter  of  the  visual  field 
subtends  an  angle  no  greater  than  20  degrees;  or  who  has  other  eye 
conditions  which  render  vision  equally  defective;  or  who  has  an  eye 
condition  which  will  cause  blindness. 

History:     En.  Sec.  1,  Ch.  167.  L.  1955. 
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71-1402.  Administrator.  The  program  shall  be  administered,  under  the 
general  supervision  and  direction  of  the  state  department,  by  a  supervisor 
and  such  other  staff  as  designated  by  the  administrator  in  accordance 
with  established  personnel  standards  of  the  state  department  and  on  the 
basis  of  their  education,  training,  experience  and  demonstrated  ability. 

History:     En.  Sec.  2.  Ch.  167,  L.  1955. 

71-1403.  Supervisor — duties.  In  carrying  out  his  duties  under  this  act, 
the  supervisor: 

(a)  shall,  with  the  approval  of  the  state  department,  make  regulations 
governing  the  protection  of  records  and  confidential  information,  the  manner 
and  form  of  filing  applications,  eligibility,  and  investigation  and  determina- 
tion thereof,  for  vocational  rehabilitation  and  other  services,  procedures 
for  fair  hearings  and  such  other  regulations  as  he  finds  necessary  to  carry- 
out  the  purposes  of  this  act; 

(b)  shall,  with  the  approval  of  the  administrator  establish  appropricrte 
subordinate  administrative  units; 

(c)  shall,  with  the  approval  of  the  state  administrator,  take  such  other 
action  as  he  deems  necessary  or  appropriate  to  carry  out  the  purposes  of 
this  act. 

History:     En.  Sec.  3,  Ch.  167,  L.  1955. 

71-1404.  Administration.  Except  as  otherwise  provided  by  low,  the 
state  department,  shall  provide  the  services  authorized  by  this  act  to  blind 
individuals  determined  by  the  supervisor  to  be  eligible  therefor  and,  in 
carrying  out  the  purposes  of  this  act  the  department  may,  among  other 
things: 

(a)  co-operate  with  other  departments,  agencies  and  institutions,  both 
public  and  private,  in  providing  the  services  authorized  by  this  act  to 
blind  individuals,  in  studying  the  problems  involved  therein,  and  in  estab- 
lishing, developing  and  providing,  in  conformity  wtih  the  purposes  of  this 
act,  such  programs,  facilities  and  services  as  may  be  necessary  or  desirable; 

(b)  enter  into  reciprocal  agreements  with  other  states  to  provide  the 
services  authorized  by  this  act  to  residents  of  the  states  concerned; 

(c)  conduct  research  and  compile  statistics  relating  to  the  provision  of 
services  to  or  the  need  of  services  of  blind  individuals. 

History:     En.  Sec.  4.  Ch.  167,  L.  1955. 

71-1405.  Co-operation  with  federal  government.  The  state  department, 
may  co-operate,  pursuant  to  agreements  with  the  federal  government,  in 
carrying  out  the  purposes  of  any  federal  statutes  pertaining  to  the  purposes 
of  this  act  and  to  comply  with  such  conditions  as  may  be  necessary  to 
secure  the  full  benefits  of  such  federal  statutes. 

History:     En.  Sec.  5.  Ch.  167.  L.  1955. 

71-1406.  Receipt  and  disbursement  of  federal  funds.  The  state  treas- 
urer is  hereby  designated  as  the  custodian  of  all  funds  received  from  the 
federal  government  for  the  purpose  of  carrying  out  any  federal  statutes 
pertaining  to  the  purposes  of  this  act.  The  state  treasurer  shall  make 
disbursements   from    such   funds   and   from    all    state    funds    available    for 
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such  purposes  upon  certification  of  the  administrator  in  accord  with  the 
regulations  so  provided. 

History:     En.  Sec.  6,  Ch.  167,  L.  1955. 

71-1407.  Gifts.  The  administrator  is  hereby  authorized  and  empow- 
ered, with  the  approval  of  the  state  board,  to  accept  and  use  gifts  made 
unconditionally  by  will  or  otherwise  for  the  purposes  of  this  act.  Gifts  made 
under  such  conditions  as  in  the  judgment  of  the  state  board  are  proper 
and  consistent  with  the  provisions  of  this  act  may  be  so  accepted  and  shall 
be  held,  invested,  reinvested,  and  used  in  accordance  with  the  conditions 
of  the  gift. 

History:     En.  Sec.  1,  Ch.  167,  L.  1955. 

71-1408.  Eligibility  for  vocational  rehabilitation  services.  Vocational 
rehabilitation  services  shall  be  provided  to  any  blind  individual  (1)  who, 
at  the  time  of  filing  his  application  therefor,  resides  in  the  state  for  other 
than  a  temporary  purpose,  and  whose  vocational  rehabilitation  the  super- 
visor determines,  after  full  investigation,  can  be  satisfactorily  achieved, 
or  (2)  who  is  eligible  therefor  under  the  terms  of  an  agreement  with  another 
state  or  with  the  federal  government;  provided  that,  except  as  otherwise 
provided  by  law  or  as  specified  in  any  agreement  with  the  federal  govern- 
ment with  respect  to  classes  of  individuals  certified  to  the  state  department 
thereunder,  the  following  vocational  rehabilitation  services  shall  be  provided 
at  public  cost  only  to  blind  individuals  found  to  require  financial  assistance 
with  respect  thereto: 

(a)  Physical  restoration. 

(b)  Transportation  not  provided  to  determine  the  eligibility  of  the 
individual  for  vocational  rehabilitation  services  and  the  nature  and  extent 
of  the  services  necessary. 

(c)  Occupational  and  business  licenses. 

(d)  Tools,  equipment,  initial  stock  and  supplies,  including  livestock 
and  capital  advances. 

(e)  Training  books  and  materials. 
(D    Maintenance. 

History:    En.  Sec.  8,  Ch.  167,  L.  1955. 

71-1409.  Eligibility  for  rehabilitation  services.  Rehabilitation  services 
shall  be  provided  to  any  blind  individual  (a)  who,  at  the  time  of  filing  his 
application  therefor  resides  in  the  state  for  other  than  a  temporary  purpose, 
(b)  who  the  supervisor,  after  full  investigation,  determines  can  be  assisted, 
through  the  provision  of  such  services,  to  achieve  a  more  useful  and 
purposeful  life,  or  (c)  who  is  eligible  therefor  under  the  terms  of  an  agreement 
with  another  state  or  with  the  federal  government. 

History:     En.  Sec.  9,  Ch.  167,  L.  1955. 

71-1410.  Maintenance  not  assignable.  The  right  of  any  individual  to 
maintenance  under  this  act  shall  not  be  transferable  or  assignable  at  law 
or  in  equity. 

History:     En.  Sec.  10,  Ch.  167,  L.  1955. 

71-1411.  Hearings.  Any  individual  applying  for  or  receiving  voca- 
tional rehabilitation  or  any  other  services  authorized  by  this  act  who  is 
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aggrieved  by  any  action  or  inaction  of  the  state  department  shall  be  entitled, 
in  accordance  with  regulations,  to  a  fair  hearing  by  the  state  department. 

History:     En.  Sec.  U,  Ch.  167,  L.  1955. 

71-1412.  Misuse  of  lists  and  records.  It  shall  be  unlawful,  except  for 
purposes  directly  connected  with  the  administration  of  the  programs  au- 
thorized by  this  act,  and  in  accordance  with  regulations,  for  any  person 
or  persons  to  solicit,  disclose,  receive,  or  make  use  of,  or  authorize,  knowingly 
permit,  participate  in,  or  acquiesce  in  the  use  of  any  list  of,  or  names  of,  or 
any  information  concerning,  persons  applying  for  or  receiving  vocational 
rehabilitation  or  any  other  services  authorized  by  this  act,  directly  or  in- 
directly derived  from  the  records,  papers,  files,  or  communications  of  the 
state  or  subdivisions  or  agencies  thereof,  or  acquired  in  the  course  of  the 
performance  of  official  duties. 
History:     En.  Sec.  12,  Ch.  167,  L.  1955. 

71-1413.  Saving  clause.  The  legislative  assembly  reserves  the  right  to 
amend  or  repeal  all  or  any  part  of  this  act  at  any  time;  and  there  shall 
be  no  vested  private  right  of  any  kind  against  such  amendment  or  repeal. 
All  the  rights,  privileges,  or  immunities  conferred  by  this  act  or  by  acts 
done  pursuant  thereto  shall  exist  subject  to  the  power  of  the  legislative 
assembly  to  amend  or  repeal  this  act  at  any  time. 

History:     En.  Sec.  15,  Ch.  167,  L.  1955. 

71-1414.     Appropriation  authorization.     There  are  hereby  authorized  to 
be  included  in  the  appropriations  for  the  state  department  such  sums  as 
may  be  necessary  to  carry  out  the  provisions  of  this  act. 
History:     En.  Sec.  16,  Ch.  167,  L.  1955. 

71-1415.  Short  title.  This  act  may  be  cited  as  the  "Services  to  the 
Blind  Act"  of  Montana. 

History:     En.  Sec.  17,  Ch.  167.  L.  1955. 

CHAPTER  15 

MEDICAL  AID  FOR  THE  AGED 

Section    71-1501.  Provision   for  administration. 

71-1502.  Eligibility  requirements  for  medical  aid  for  the  aged. 

71-1503.  Amount  of  assistance. 

17-1504.  Application  for  assistance. 

71-1505.  County   share  of  participation. 

71-1506.  Investigation  and  determination  of  eligibility. 

71-1507.  Redetermination  of  eligibility. 

71-1508.  Change  of  residence  of  persons  receiving  medical  assistance  for  the  aged 

71-1509.  Confidential  records. 

71-1510.  Exclusion  of  lien. 

71-1501.  Provision  for  administration,  (a)  The  state  department  of 
public  welfare  (hereafter  called  "state  department")  is  hereby  authorized 
and  empowered  to  administer  and  supervise  a  program  of  medical  aid  for 
the  aged  (M  A  A  )  and  old-age  assistance  (O  A  A  )  under  the  powers, 
duties  and  functions  provided  in  sections  71-201  through  71-240,  R.  C.  M. 
1947. 

(b)  The  state  department  shall  adopt  appropriate  rules  and  regulations, 
not  inconsistent  with  this  act,  to  administer  and  supervise  the  said  program, 
and  shall  define  by  rules  and  regulations  medical  aid  for  the  aged.  Such 
definition  shall  include,  but  is  not  limited  to  the  following: 
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(1)  Inpatient  hospital  services; 

(2)  Licensed  nursing  home  services; 

(3)  The  professional  services  of  a  licensed  physician,  dentist,  osteopath, 
optometrist,  chiropractor,  chiropodist  or  physical  therapist; 

(4)  Outpatient  hospital  or  clinic  services; 

(5)  Home  health  care  services; 

(6)  Physical  therapy  and  related  services; 

(7)  Dental  services; 

(8)  Laboratory  and  X-ray  services; 

(9)  Prescribed  drugs,  eyeglasses,  dentures  and  prosthetic  devices; 

(10)  Diagnostic,  screening  and  preventive  services; 

(11)  Any  additional  medical  service  or  aid  allowable  under  or  provided 
by  the  Federal  Social  Security  Act. 

The  foregoing  services  shall  be  provided  to  the  fullest  extent  that 
moneys  appropriated,  collected,  accumulated  or  matched  from  any  source 
by  the  state  department  will  allow.  Priorities  of  the  foregoing  medical 
services  or  aids,  if  funds  are  inadequate,  shall  be  determined  by  the  state 
department. 

(c)  The  state  department  shall  advise  with  and  consult  at  least  semi- 
annually with  a  council  composed  of  duly  qualified  members  of  the 
following  organizations:  The  Montana  medical  association;  the  Montana 
state  dental  association;  the  Montana  hospital  association;  the  Montana 
state  pharmaceutical  association;  the  Montana  nursing  home  association; 
the  Montana  association  of  county  commissioners;  the  Montana  nurses 
association. 

Each  such  organization  shall  select  a  member  of  its  organization  to 
serve  on  the  council  and  one  (1)  alternate  to  serve  in  his  absence.  Three 
(3)  additional  members  shall  be  appointed  by  the  governor,  for  terms  of 
three  (3)  years,  one  (1)  of  whom  shall  be  a  person  engaged  in  supplying 
medical  aid  and  services,  other  than  members  of  the  above  organizations, 
and  two  (2)  from  the  public  at  large. 

(d)  The  state  department  shall  provide  for  professional  freedom  of 
those  licensed  practitioners  who  provide  medical  care  and  services  under 
this  act,  and  provide  reasonable  freedom  of  choice  to  recipients  of  medical 
aid  to  select  the  vendor  or  provider  of  medical  care  or  services;  provided, 
that  in  those  counties  where  county  hospitals,  supported  by  county  funds, 
provide  adequate  equipment,  and  facilities  for  the  needs  of  any  recipient, 
the  county  board  of  public  welfare  may  require  that  the  recipient  be 
treated  or  cared  for  at  such  county  hospital,  if  suitable  vacancies  exist  in 
such  county  hospital. 

(e)  The  state  department  may,  by  suitable  rules  and  regulations, 
provide  for  processing,  investigation  and  payment  of  claims  under  such 
program  of  medical  aid  for  the  aged  with  any  state  or  private  agency. 

History:     En.   Sec.    1,   Ch.   212,  L.    1965.  welfare;    providing  eligibility  requirements  for 

-.  .       «   n   I  assistance  under  the   act;    providing  for  coun- 
ties' share  of  participation  under  the  act;  and 

An    act   to    provide    for    medical    assistance  amending   sections   71-106,   71-211,    71-216,   71- 

for  the  aged  in  conformity  with  Title  I  of  the  230,  71-241,  71-308,  71-309,  71-402,  71-405  and 

Federal     Social     Security     Act     of     1935,     as  71.406,    R.    C.    M.    1947,    to    provide    vendor 

amended;    providing  for  the  administration  of  payment    of    medical    care    for    recipients    of 

the    act    by    the    state    department    of    public  old-age  assistance, 
welfare  and  the  county  departments  of  public 
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71-1502.  Eligibility  requirements  for  medical  aid  for  the  aged.  Medical 
aid  for  the  aged  shall  be  granted  to  any  person  who:  (a)  Is  sixty-five  (65) 
years  of  age  or  over. 

(b)  Resides  in  the  state  of  Montana,  including  residents  temporarily 
absent  from  the  state. 

(c)  Is  not  concurrently  a  recipient  of  old-age  assistance  under  sections 
71-401  through  71-413,  R.  C.  M.  1947. 

(d)  Is  in  need  of  medical  care  or  services,  as  such  need  may  be  deter- 
mined by  an  attending  licensed  physician  or  surgeon,  with  necessary  con- 
sultation; or  by  the  county  board  of  public  welfare,  acting  under  rules  and 
regulations  of  the  state  department,  not  inconsistent  with  this  act. 

(e)  Is  not  receiving  medical  care  or  treatment  for  mental  illness  or 
tuberculosis  at  a  state  institution  at  public  expense,  or  is  not  receiving 
medical  care  and  services  at  any  state  or  federal  institution  at  public 
expense. 

(f)  Is  an  unmarried  applicant  or  is  separated  from  his  or  her  spouse 
and  whose  income,  after  deduction  of  medical  expenses  paid  by  the  appli- 
cant, does  not  exceed  twenty-five  hundred  ($2,500)  dollars  during  the 
twelve  (12)  month  period  prior  to  application;  or  is  a  married  applicant 
whose  income,  after  deductions  of  medical  expenses  incurred  combined 
with  the  income  of  his  spouse,  provided  they  ore  living  together)  does  not 
exceed  three  thousand  ($3,000)  dollars.  Income  shall  not  include  shelter 
value  of  the  residence  occupied  by  applicant,  nor  the  value  of  gifts  or 
services  contributed  to  applicant,  nor  gratuitous  payments  received  from 
members  of  his  family. 

(g)  Is  an  unmarried  applicant  or  is  separated  from  his  or  her  spouse 
whose  resources  do  not  exceed  five  thousand  ($5,000)  dollars;  or  is  a  married 
applicant  living  with  his  or  her  spouse  and  their  combined  resources  do 
not  exceed  the  value  of  ten  thousand  ($10,000)  dollars.  The  value  of 
resources  shall  be  the  current  market  value  minus  any  encumbrances 
against  such  resources.  In  determining  resources,  there  shall  be  excluded 
real  property  occupied  as  a  residence  under  the  unencumbered  value  of 
fifteen  thousand  ($15,000)  dollars;  household  goods  and  furnishings,  an 
automobile,  personal  belongings  and  tools  or  equipment  necessary  for  a 
trade,  occupation  or  profession,  and  the  cash  values  of  life  insurance  policies 
not  in  excess  of  seven  thousand  five  hundred  ($7,500)  dollars. 

History:     En.   Sec.   2.  Ch.   212,  L.    1965. 

71-1503.  Amount  of  assistance.  The  amount  of  medical  aid  for  the 
aged  granted  in  behalf  of  any  person  shall  be  determined  by  a  county 
department  of  public  welfare  according  to  the  rules  and  regulations  and 
standards  of  assistance  established  by  the  state  department. 

History:     En.  Sec.   3,  Ch.   212,  L.   1965. 

71-1504.  Application  for  assistance.  Application  for  assistance  under 
this  part  shall  be  made  to  the  county  office  of  the  county  department  in 
the  county  in  which  the  person  is  residing.  The  application  shall  be  pre- 
sented in  the  manner  and  on  the  form  prescribed  by  the  state  department. 
All  individuals  wishing  to  apply  shall  have  the  opportunity  to  do  so. 

History:     En.  Sec.   4,  Ch.   212,  L.   1965. 
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71-1505.  County  share  of  participation.  Each  county  department  shall 
reimburse  the  state  department  in  the  amount  of  one-half  {V2)  of  the  approved 
medical  aid  for  the  aged  payments  paid  by  the  state  department  in  behalf 
of  persons  in  the  county  each  month,  exclusive  of  the  federal  share.  Such 
reimbursements  shall  be  credited  to  the  medical  aid  for  the  aged  account 
of  the  state  department. 

History:     En.  Sec.  5,  Ch.   212.  L.   1965. 

71-1506.  Investigation  and  determination  of  eligibility.  The  county 
department  shall  promptly  investigate  and  determine  the  eligibility  of  each 
applicant  under  this  act.  Each  applicant  should  be  informed  of  his  right 
to  a  fair  hearing  and  of  the  confidential  nature  of  the  information  given. 
The  county  department  shall  determine  whether  or  not  the  applicant  is 
eligible  for  assistance  under  this  act.  The  county  public  welfare  board  shall 
review  the  determination  of  eligibility  or  noneligibility  made  by  the  county 
department.  Aid  shall  be  furnished  promptly  to  eligible  persons.  Each  appli- 
cant shall  receive  written  notice  of  the  decision  concerning  his  application 
and  right  of  appeal  shall  be  secured  to  the  applicant  under  the  procedures 
of  section  71-223,  R.  C  .M.  1947. 

History:     En.  Sec.  6.  Ch.  212.  L.   1965. 

71-1507.  Redetermination  of  eligibility.  All  medical  aid  for  the  aged 
cases  approved  under  this  part  shall  be  reviewed  as  often  as  shall  be 
required  under  the  rules  and  regulations  of  the  state  department. 

History:     En.   Sec.  7.  Ch.   212.  L.   1965. 

71-1508.  Change  of  residence  of  person  receiving  medical  assistance 
for  the  aged.  A  recipient  who  moves  his  residence  to  another  county  in 
this  state  shall  continue  to  receive  assistance,  with  the  approval  of  the 
state  department.  The  county  from  which  he  has  moved  shall  be  charged 
by  the  state  department  for  such  county  share  of  his  assistance  for  a  period 
of  one  (1)  year  after  which  time  the  county  to  which  he  has  moved  shall 
be  charged  therefor.  The  state  department  will  determine  the  date  of 
transfer.  The  county  from  which  a  recipient  moves  shall  notify  the  state 
department  and  the  county  to  which  the  recipient  moves. 

History:     En.  Sec.   8,  Ch.  212,  L.   1965. 

71-1509.  Confidential  records.  All  applications,  information  and  rec- 
ords concerning  any  applicant  or  recipient  of  medical  assistance  for  the 
aged  under  the  provisions  of  this  act  shall  be  confidential  and  shall  not 
be  disclosed  nor  used  for  any  purpose  not  directly  connected  with  the 
administration  of  medical  assistance  for  the  aged.  The  violation  of  this 
provision  is  hereby  made  a  misdemeanor  and  is  punishable  as  such. 

History:     En.  Sec.  9.  Ch.   212,  L.   1965. 

71-1510.  Exclusion  of  lien.  No  applicant  hereunder  shall  be  required 
to  execute  an  agreement  for  lien  on  his  real  property.  If  an  eligible  per- 
son receives  medical  aid  under  this  act,  and  dies  leaving  no  surviving 
dependent  or  spouse,  the  state  department  shall  be  entitled  to  recover  the 
amount  of  assistance  paid  from  the  estate  by  claiming  the  same  in  the 
estate  administration  proceedings.  Recoveries  shall  be  prorated  to  the 
county  involved  in  medical  assistance  in  the  proportion  that  it  contributed 
to  the  medical  assistance. 

History:     En.  Sec.  10.  Ch.  212,  L.  1965. 
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CHAPTER  16 

ECONOMIC  OPPORTUNITY  AND  POVERTY  RELIEF 

Section    71-1601.  Purpose  and  intent  of  act. 

71-1602.  Agreements  with   federal  agencies   authorized. 

71-1603.  Expenditure  of  public  funds  to   carry   out  agreements. 

71-1604.  City-county  commission  authorized — powers. 

71-1601.  Purpose  and  intent  of  act.  It  is  the  purpose  of  this  act  to 
enable  the  state  of  Montana,  and  the  counties,  cities,  towns,  school  districts 
and  other  governmental  subdivisions  of  the  state,  and  other  organizations 
or  agencies  authorized  to  receive  federal  assistance  under  Public  Law  88-452, 
88th  Congress,  to  secure  for  the  citizens  of  Montana  the  benefits  offered  by 
the  United  States  government  to  the  several  states  and  their  citizens  in  the 
low  of  August  20,  1964  (Public  Law  88-452  of  the  88th  Congress;  78  Stats.  508) 
for  economic  betterment  and  the  relief  of  poverty.  It  is  the  intent  of  this  act 
to  grant  to  the  state  and  its  subdivisions  the  widest  'possible  authority, 
within  the  limts  set  by  law,  to  co-operate  and  combine  their  efforts  with 
those  of  the  appropriate  federal  agencies,  and  to  comply  with  any  federal 
regulations,  not  in  conflict  with  the  laws  of  the  state  of  Montana,  to  carry- 
out  the  purposes  of  the  congressional  act  and  secure  the  resulting  benefits 
for  Montana  and  its  people. 


History:     En.   Sec.    1,  Ch.  263,  L.    1965. 

Compiler's   Note 

Public  Law  88-452  of  the  88th  Congress  may 
be  found  at  42  U.  S.  Code  2711  to  2981. 

Title  of  Act 

An  act  to  authorize  and  empower  counties, 
cities,  towns,  school  districts  or  other  municipal 
subdivisions  of  the  state  of  Montana,  and 
agencies,  departments,  offices  and  divisions  of 
the  state  government,  and  other  agencies  au- 


thorized to  receive  federal  assistance  under 
Public  Law  88-452,  88th  Congress,  individually 
or  in  combination,  to  enter  into  and  carry  out 
contracts,  agreements  and  plans  with  agencies 
and  departments  of  the  United  States  govern- 
ment and  to  expend  moneys  to  implement 
and  secure  the  benefits  of  Public  Law  88-452 
of  the  88th  Congress,  enacted  August  20,  1964 
(78  Statute  508),  known  as  the  "Economic 
Opportunity  Act  of  1964." 


71-1602.  Agreements  with  federal  agencies  authorized.  The  state  of 
Montana,  and  all  offices,  agencies,  departments  and  divisions  thereof,  and 
all  counties,  cities,  towns,  school  districts  and  other  governmental  sub- 
divisions of  the  state,  and  other  organizations  or  agencies  authorized  to 
receive  federal  assistance  under  Public  Law  88-452,  88th  Congress,  singly 
or  in  combination,  are  hereby  authorized  and  empowered,  within  the  limits 
set  by  the  respective  laws  governing  them,  to  enter  into  and  carry  out 
contracts,  agreements  and  plans  with  any  authorized  agency  of  the  United 
States  government  for  the  implementation  and  operation  within  the  areas 
of  their  respective  jurisdictions  of  the  act  of  Congress  of  August  20,  1964 
(Public  Law  88-452  of  the  88th  Congress;  78  Stats.  508). 

History:     En.  Sec.  2,  Ch.  263,  L.   1965. 

71-1603.     Expenditure   of  public  funds  to  carry  out  agreements.     The 

agencies  of  the  state  and  local  government  enumerated  in  the  preceding 
section  may,  within  the  limits  of  the  laws  governing  their  respective 
authorities  to  raise  and  expend  public  moneys,  budget  for,  and/or  expend 
public  moneys  in  order  to  enter  into  and  carry  out  contracts,  agreements 
and  plans  under  this  act  and  Public  Law  88-452.  Any  such  expenditures 
must  be  made  from  the  budgets,  budget  items  or  appropriations  set  up  for 
the  general  purpose  to  be  served  by  the  project. 

History:     En.  Sec.  3,  Ch.   263,  L.   1965. 
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71-1604.  City-county  commission  authorized — powers.  The  city  coun- 
cil or  councils  of  a  city  or  cities  within  a  county  and  the  county  commis- 
sioners of  the  county  may  create  a  city-county  commission  to  effect  the 
purposes  of  this  act.  Such  city-county  commission  is  authorized  to: 

(1)  Make  contracts  and  agreements  with  United  States  government 
agencies  for  the  purpose  of  carrying  out  the  intent  of  this  act; 

(2)  Accept  and  expend  public  and  private  funds  made  available  to 
such  commission  for  the  purpose  of  carrying  out  the  intent  of  this  act. 


History:     En.  Sec.  4,  Ch.  263,  L.   1965.  act    should    be    in    effect    from    and    after   its 

Effective   Date 

Sec.  5  of  Ch.  263,  Laws  1965  provided  the 


_„      .        -J   .  passage   and    approval.    Approved    March    9, 


TITLE  10 
CHILDREN  AND  CHILD  WELFARE 

CHAPTER  1 

STATE  ORPHANS'  HOME  AT  TWIN  BRIDGES 

Sections  10-101   to  10-121.     This  entire  chapter  has  been  repealed  by  Sec.  82,  Ch.  266,  Laws 
1963  and  Sec.   101,  Ch.   199,  Laws   1965.  The  name  of  the  home  has  been  changed 
to  Montana  Children's  Center.  For  present  law  on  the  Children's  Center,  see  Sections 
80-2101  through  80-2107. 

CHAPTER  2 

CHILD  LABOR— PROHIBITIONS 

Sections  10-201   to  10-210.     This  chapter  omitted  as  it  does  not  come  under  the  administration 
of  the  State  Department  of  Public  Welfare. 

CHAPTER  3 

APPRENTICING  OF  MINORS 

Sections  10-301   to  10-310.     This  chapter  omitted  as  it  does  not  come  under  the  administration 
of  the  State  Department  of  Public  Welfare. 

CHAPTER  4 

DIVISION  OF  MATERNAL  AND  CHILD  HEALTH  OF  STATE  BOARD  OF  HEALTH 
Sections    10-401  to  10-408.     Repealed  by  Section  28,  Chapter  264,  Laws  of  1955. 

CHAPTER  5 

DEPENDENT    AND    NEGLECTED    CHILDREN— PROCEEDINGS    FOR    PROTECTION 

Section    10-501.     Dependent  and  neglected  children — definition. 
10-502.     Jurisdiction   of  courts — jury   trial. 

10-503.     Application  to  courts  with  reference  to  dependent  or  neglected  children. 
10-504.     Citation  and  procedure. 

10-505.     State   department  of  public  welfare   successor  to  bureau  of  child  and  ani- 
mal protection. 
10-506.     Duty  of  county  board   to   investigate  and  report,   when. 
10-507.     Hearing  of  petition — evidence  regarding  financial  ability  of  parents — court 

order — allocation   of  cost. 
10-508.     Hearing — witnesses — duty  of  county  attorney. 
10-509.     Commitment  of  child  to  orphans'  home  or  other  disposition. 
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10-510.  Committed  child  becomes  ward  of  custodian. 

10-511.  Punishment  of  parents. 

10-512.  Suspension   of  sentence. 

10-513.  Custody  of  child   upon  suspension  of   sentence. 

10-514.  Forfeiture  of  bonds  and  termination  of  suspended  sentence  on  breach  of 
conditions. 

10-515.  Actions  on  bonds. 

10-516.  Act   to   be   construed   liberally. 

10-517.  This  act  not   to  repeal   existing   laws. 

10-518.  Jurisdiction  of   justices'   courts. 

10-519.  Transportation  to  homes  without   the   state — authorization — expense. 

10-520.  Foster  or  boarding  home  operator  defined. 

10-521.  License  required. 

10-522.  Issuance  of  license — authority  of  issuing  agency. 

10-523.  Penalty. 

10-524.  Payment  for  board  and  room  of  dependent  and  neglected  children — reim- 
bursement by  county. 

10-525.  Recovery  from  parents — division  between  state  and  county. 

10-501.     (10465)  Dependent    and    neglected    children  —  definition.     For 

the  purpose  of  this  act,  the  words  "dependent  child"  or  "neglected  child" 
shall  mean  any  child  of  the  age  of  sixteen  years,  or  under  that  age,  who  is 
dependent  upon  the  public  for  support  and  who  is  destitute,  homeless,  or 
dependent,  or  who  has  no  proper  parental  care  or  guardianship,  or  who 
habitually  begs  or  receives  alms,  or  who  is  found  living  in  any  house  of 
ill-fame,  or  in  any  house  of  prostitution,  or  whose  home,  by  reason  of 
neglect,  cruelty,  or  depravity  on  the  part  of  its  parents,  guardian,  or  other 
persons  in  whose  care  it  may  be,  is  an  unfit  place  for  such  child,  or  whose 
environment  is  such  as  to  warrant  the  state,  in  the  interest  of  the  child,  to 
assume  its  guardianship  or  support. 


History:  En.  Sec.  1,  Ch.  92,  L.  1907;  re-en. 
Sec.  7829,  Rev.  C.  1907;  re-en.  Sec.  10465, 
R.  C.  M.  1921. 

Cross-References 

Admission  of  minors  to  places  of  prostitution, 
penalty,  sec.  94-35-137. 

Admission  of  minors  to  public  dance  halls, 
penalty,  sec.  94-35-138. 

Aid  to  dependent  children,  sees.  71-501  to 
71-510. 

Beer  not  sold  or  given  to  minor,  sees. 
4-337,  4,345. 

Civil  liability,   damages,   sec.   64-113. 

Contracts  for  necessaries,  sec.  64-108. 

Firearms,  use  prohibited,  sec.  94-3579. 

Intoxicating  liquor  not  to  be  sold  or  given 
to,  sees.  4-161,  4-413,  94-35-106. 

Minors  not  to  frequent  pool  halls,  sec. 
94-4004. 

Minors  not  to  play  slot  machines,  sec. 
84-3608. 

Obscene  literature,  selling  or  giving  to 
minor,  penalty,  sees.  94-3601,  94-3602. 

Parents'  duties  and  obligations,  sec.  61- 
101   et  seq. 

Application  of  Montana  Rules  of  Civil  Pro- 


cedure to  this  chapter,  see  M.  R.  Civ.  P.,  Rule 
81(a),  Table  A. 

Possession  of  beer  or  liquor  by  minor,  mis- 
demeanor,  sec.   94-35-106.2. 

Tobacco,  selling  to  minor,  penalty,  see. 
94-35-208. 

References 

Cited  or  applied  as  section  7829,  Revised 
Codes,  in  Kelly  v.  Independent  Publishing 
Co.,  45  M  127,  141,  122  P  735. 

Cited  or  applied  in  Application  of  Bansch- 
baeh,   133  M  312,  323  P  2d  1112,  1113. 

Collateral  References 

Infants  (Key  16.2,  16.3);  Social  Security  and 
Public   Welfare   (Key    194). 

43  C.J.S.  Infants  §  97  et  seq.;  81  C.J.S.  Social 
Security  and  Public  Welfare  §  63. 

31  Am.  Jur.  790,  Juvenile  Courts  and  De- 
linquent, Dependent,  and  Neglected  Children, 
§§   15  et  seq. 

Constitutionality  of  statute  as  affected  by 
discrimination  in  punishments  for  same  of- 
fense based  upon  age,  color,  or  sex.  3  ALR 
1614. 

Vagrancy  of  minors.   14  ALR   1507. 


10-502.  (10466)  Jurisdiction  of  courts— jury  trial.  The  district  courts 
in  the  several  counties  in  the  state  shall  have  original  jurisdiction  in  all 
cases  coming  within  the  terms  of  this  act.  In  all  trials  under  this  act,  any 
person  interested  therein  may  demand  a  jury,  or  the  judge  of  his  own 
motion  may  order  a  jury  to  try  the  case.  Any  person  interested  in  any 
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cause  under  this  act  shall  have  the  right  to  appear  therein  and  be  repre- 
sented by  counsel;  all  cases  within  the  provisions  of  this  act  shall  be  known 
as  "juvenile  cases." 


History:  En.  Sec.  2,  Ch.  92,  L.  1907;  re-en. 
Sec.  7830.  Rev.  C.  1907;  re-en.  Sec.  10466. 
R.   C.   M.    1921. 

Collateral  References 

Jury  (Key   19  (1). 


50  C.  J.  S.  Juries  §  68. 

31  Am.  Jur.  796,  Juvenile  Courts  and  De- 
linquent, Dependent  and  Neglected  Children, 
§§  24  et  seq. 


10-503.  (10467)  Applications  to  courts  with  reference  to  dependent  or 
neglected  children.  Any  officer  of  the  state  bureau  of  child  and  animal 
protection,  or  any  person  who  is  a  resident  of  the  county,  having  knowledge 
of  a  child  in  his  county  who  appears  to  be  a  dependent  or  neglected  child, 
may  file  with  clerk  of  the  district  court  a  petition  in  writing,  setting  forth 
the  facts  which  constitute  the  child  dependent  or  neglected,  which  petition 
shall  be  verified  by  an  affidavit  of  the  petitioner.  It  shall  be  sufficient  if 
the  affidavit  is  upon  information  and  belief.  The  court  may,  upon  its  own 
motion,  or  on  the  application  of  any  person  interested,  require  that  such 
petition  set  forth  an  additional  information  as  to  the  parentage  or  relatives 
of  such  child,  or  the  cause  of  its  dependency,  as  to  the  court  may  seem 
necessary  and  proper  to  the  ends  of  justice,  or  the  proper  disposition  of 
any  such  case;  provided,  however,  that  when  any  such  child,  within  the 
provisions  of  this  act,  is  in  immediate  or  apparent  danger  of  violence  or 
serious  injury,  or  is  apt  to  be  removed  from  the  jurisdiction  of  the  court 
for  the  purpose  of  evading  proceedings  under  this  act  for  its  protection,  any 
officer  of  the  state  bureau  of  child  and  animal  protection,  or  any  sheriff, 
may  take  immediate  custody  of  such  child  without  any  process  whatever, 
but,  in  any  such  case,  it  shall  be  the  duty  of  said  officer,  within  forty-eight 
hours  thereafter,  to  file  a  petition  and  proceed  as  herein  provided  for.  In  any 
such  case,  the  court  may  provide  for  the  temporary  care  and  custody  of 
such  child  pending  the  final  hearing  and  disposition  of  such  case. 


History:  En.  Sec.  3,  Ch.  92,  L.  1907;  re-en. 
Sec.  7831,  Rev.  C.  1907;  re-en.  Sec.  10467. 
R.  C.  M.  1921. 

Collateral  References 

Infants   (Key    16.6). 

43  C.J.S.  Infants  §  99. 

31  Am.  Jur.  800,  Juvenile  Courts  and  De- 
linquent, Dependent  and  Neglected  Children, 
§§  32  et  seq. 

Residence  of  Petitioner 

Since  the  court's  jurisdiction  had  to  be 
determined  as  of  the  time  a  proceeding  was 
commenced,  the  issue  of  the  petitioner's  resi- 
dence did  not  become  moot  even  though  the 
petitioner  had  established  the  necessary  resi- 
dence since  the  hearing  in  the  proceeding. 
State  ex  rel.  Cowan  v.  District  Court,  131  M 
502,  312  P  2d  119,  123. 


The  word  "resident"  as  used  in  this  section 
must  denote  one  actually  domiciled  within 
the  county  and  in  a  proceeding  to  have  a 
child  declared  dependent  and  neglected,  where 
the  petitioner  was  not  a  resident  of  the 
county  where  the  child  resided,  the  court 
was  without  jurisdiction  to  proceed.  State 
ex  rel.  Cowan  v.  District  Court,  131  M  502, 
312  P  2d  119,   122,   123. 

Where  petitioner  was  not  domiciled,  and 
thus  not  a  resident  of  the  county  where 
the  child  resided,  the  court  was  without  power 
to  attempt  to  confer  jurisdiction  by  an  amend- 
ment to  conform  to  the  alleged  proof  that 
petitioner  was  domiciled  in  such  county.  State 
ex  rel.  Cowan  v.  District  Court,  131  M  502, 
312  P  2d   119.   123. 


10-504.  (10468)  Citation  and  procedure.  Upon  the  filing  of  such 
petition,  if  it  shall  appear  that  one  or  both  of  said  parents,  or  guardian, 
if  there  be  no  parent,  reside  in  said  county,  the  judge  of  said  court  shall 
issue  a  citation  fixing  the  day  and  time  of  hearing  of  such  petition,  which 
shall  be  served  upon  one  or  both  of  said  parents  or  guardian,  if  any, 
if  either  can  be  found  in  said  county,  not  less  than  two  (2)  days  before 
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the  time  fixed  for  said  hearing,  requiring  them  to  appear  on  said  day 
and  hour  and  show  cause,  if  any,  why  said  child  should  not  be  declared, 
by  said  court,  to  be  a  dependent  or  neglected  child,  and  sent  to  the 
Montana  children's  center,  or  otherwise  cared  for.  In  case  it  shall  appear 
by  said  petition  that  neither  of  said  parents  is  living,  or  does  not  reside 
in  said  county,  or  in  case  one  or  both  of  said  parents,  or  guardian,  in 
case  there  be  no  parents,  shall  endorse  on  said  petition  a  request  that 
the  child  be  declared  to  be  a  dependent  child,  then  the  citation  herein 
provided  for  need  not  be  issued,  and  the  court  may  thereupon  proceed  to 
the  examination  and  hearing  provided  for;  provided,  however,  that  in 
all  cases,  except  where  the  proceeding  is  instituted  or  commenced  by  a 
representative  of  the  division  of  child  welfare  service  of  the  state  depart- 
ment of  public  welfare,  a  citation  must  be  issued  and  served  upon  a 
representative  of  the  division  of  child  welfare  service  of  the  department 
of  public  welfare  of  the  state  of  Montana,  either  personally  or  by  mail. 
It  shall  be  the  duty  of  the  officer  receiving  such  citation  to  use  diligence 
to  find  and  serve  the  same  on  one  or  both  of  said  parents,  or  upon  the 
guardian,  who  shall  represent  such  child  in  court;  and  in  case  there  is 
neither  of  these  found,  then  the  court  shall  appoint  an  officer  of  the  division 
of  child  welfare  service,  or  some  responsible  taxpayer  of  said  county,  to 
represent  said  child  in  court,  and  the  court  may  also  appoint  an  attorney 
to  represent  said  child.  In  case  one  or  both  of  said  parents  of  such  child 
appear  in  court,  it  shall  be  the  duty  of  the  district  judge  to  explain  to  the 
one  so  appearing  the  effect  of  an  order  of  court,  sending  their  child  to 
the  state  home,  or  declaring  it  to  be  a  dependent  child.  In  case  any 
dependent  child  is  taken  away  from  its  parents  or  guardian  under  the 
provisions  of  this  act,  such  parents  or  guardian  shall  thereafter  have  no 
right  over  or  to  the  custody,  service,  or  earnings  of  said  child,  except  upon 
condition,  in  the  interest  of  such  child,  as  the  court  may  impose  or  where, 
upon  proper  proceedings,  such  child  may  lawfully  be  restored  to  the 
parents  or  guardian. 


History:  En.  Sec.  4,  Ch.  92,  L.  1907;  re-en. 
Sec.  7832,  Rev.  C.  1907;  re-en.  Sec.  10468, 
R.  C.  M.  1921;  and  Sec.  1,  Ch.  209.  L.  1947; 
amd.   Sec.   80,  Ch.   199,  L.    1965. 

Amendment 

The  1965  amendment  substituted  "Montana 
children's  center"  for  "state  orphan's  home" 
near  the  end  of  the  first  sentence. 

Jurisdiction  Based  on  Service 

The  district  court  lacked  jurisdiction  to  find 


a  minor  child  dependent  and  neglected  and 
to  award  her  to  the  care  of  the  child  welfare 
service  when  service  of  citation  was  by 
publication  and  there  was  no  service  of 
notice  of  the  action  on  the  father  who  was 
a  resident  of  the  county.  In  re  Young,  143  M 
230,  388  P  2d  379. 

References 

Cited  or  applied  in  State  ex  rel.  Cowan  v. 
District  Court,  131  M  502,  312  P  2d  119,  121. 


10-505.  State  department  of  public  welfare  successor  to  bureau  of  child 
and  animal  protection.  The  state  department  of  public  welfare,  being  the 
sucessor  to  the  former  state  bureau  of  child  and  animal  protection,  and 
being  required  to  perform  the  duties  performed  by  such  bureau  while  the 
same  was  in  existence,  wherever  the  terms  "bureau  of  child  and  animal 
protection"  or  "bureau  of  child  protection"  appear  or  are  used  in  sections 
10-501  to  10-519,  inclusive,  they  shall  be  deemed  and  construed  to  mean  the 
state  department  of  public  welfare. 


History:     En.  Sec.    1,  Ch.    145,  L.    1943. 


References 

Cited  or  applied  in  State  ex  rel.  Cowan  v. 
District  Court,  131  M  502,  312  P  2d  119,  121. 
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10-506.  Duty  of  county  board  to  investigate  and  report,  when.  When- 
ever any  petition  is  filed  with  the  clerk  of  a  district  court  in  accordance 
with  the  provisions  of  section  10-503,  and  after  citation  has  been  issued 
as  provided  in  section  10-504,  the  clerk  of  such  court  must  immediately 
deliver  to  the  county  board  of  public  welfare  of  the  county  in  which  the 
petition  is  filed,  a  copy  of  such  petition  with  a  notation  thereon  giving 
the  day  and  time  fixed  by  the  court  for  hearing  such  petition.  Upon  re- 
ceipt of  such  copy  of  petition  it  shall  be  the  duty  of  some  member  of  the 
staff  of  such  county  board  of  public  welfare  to  make  an  investigation 
for  the  purpose  of  ascertaining  whether  the  parents  or  parent,  if  any,  of 
such  child  live  within  such  county  and  the  financial  ability  of  such  par- 
ents or  parent,  if  any,  to  pay  the  cost  of  taking  care  of  such  child  in  a 
foster  home,  and  must  file  with  the  clerk  of  such  court,  before  the  time 
fixed  for  such  hearing,  a  written  report  of  such  investigation. 


History:     En.  Sec.  2,  Ch.  145,  L.  1943;  amd. 
Sec.  78.  Ch.  199,  L.  1965. 


Amendment 

The  1965  amendment  deleted  "or  in  the 
Montana  state  orphan's  home"  after  "foster 
home"  near  the  end  of  the  section. 


10-507.  Hearing  of  petition — evidence  regarding  financial  ability  of 
parents — court  order — allocation  of  cost.  On  the  hearing  the  court  may 
hear  evidence  regarding  the  financial  ability  of  any  such  parents  or  parent, 
to  pay  such  cost,  and  may  take  into  consideration  the  report  of  such  in- 
vestigation filed  with  the  clerk  of  the  court,  as  provided  in  section  10-506. 
And  if,  on  such  hearing,  the  court  shall  find  and  determine  that  said  child 
has  parents,  or  a  parent,  who  is  financially  able  to  pay  a  part  or  the  whole 
of  such  cost,  and  such  child  shall  be  ordered  placed  in  a  foster  home,  the 
court  shall  make  an  order  requiring  such  parents,  or  parent,  to  pay  there- 
for such  amounts  as  the  court  may  deem  proper. 

If  such  child  be  placed  in  a  foster  home  the  state  department  of  public 
welfare  shall  pay  one-half  (V2)  of  the  cost  thereof,  and  the  county  in  which 
such  child  resides  shall  pay  the  other  one-half  (V2)  thereof,  and  in  turn 
shall  collect  in  its  own  name  from  any  parent  or  parents  such  amount,  if 
any,  as  the  court  has  specified  in  its  order  to  be  paid  by  such  parent  or 
parents,  provided  that  one-half  (V2)  of  any  amount  collected  by  the 
county  from  a  parent  or  parents,  when  a  child  is  placed  in  a  foster  home, 
shall  be  transmitted  to  the  state  department  of  public  welfare,  and  by 
it  paid  over  to  the  state  treasurer,  who  shall  deposit  the  same  to  the 
credit  of  the  state  general  fund. 


History:  En.  Sec.  3,  Ch.  145,  L.  1943;  amd. 
Sec.  1,  Ch.  170,  L.  1961;  amd.  Sec.  79,  Ch.  199. 
L.  1965. 

Amendments 

The  1961  amendment  substituted  the  •words 
"Montana  children's  center"  for  "orphans' 
home"  each  time  they  appear  and  increased 
the  county  contribution  formerly  specified  in 
the  second  sentence  from  $10.00  to  $25.00. 

The  1965  amendment  divided  the  section 
into  two  paragraphs;  deleted  "placed  in  the 
said  Montana  children's  center  or"  before 
"placed  in  a  foster  home"  in  the  second 
sentence   of  the  first  paragraph;    and  deleted 


"and  if  on  such  hearing  any  child  shall  be 
ordered  placed  in  the  said  Montana  children's 
center,  the  county  in  "which  such  child  resides 
shall  pay  to  said  Montana  children's  center 
twenty-five  dollars  ($25.00)  per  month  for  such 
time  as  the  child  shall  remain  therein,  and  in 
turn  shall  collect  in  its  own  name  from  any 
parent  or  parents  such  amount,  if  any,  as  the 
court  has  specified  in  its  order  to  be  paid 
by  such  parent  or  parents"  at  the  end  of 
the  second  sentence  of  the  first  paragraph. 

Cross-Reierence 

Education   of  child,   liability   of  parent,   sec. 
36-109. 


10-508.     (10469)  Hearing  —  witnesses  —  duty  of  county  attorney.     On 

such  hearing  or  examination,  the  child  shall  be  brought  before  said  court. 
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whereupon  it  shall  be  the  duty  of  said  court  to  investigate  the  facts  and 
ascertain  whether  said  child  is  a  dependent  child,  its  residence,  and,  as  far 
as  possible,  the  whereabouts  of  the  parents,  guardian  or  nearest  adult 
relatives;  when  and  how  long  the  child  has  been  maintained,  in  whole  or 
in  part,  by  public  or  private  charity;  the  occupation  of  the  parents,  if 
living;  whether  they  are  supported  by  the  public,  or  have  abandoned  their 
child;  and  to  ascertain,  as  far  as  possible,  if  the  child  is  found  dependent, 
the  cause  thereof.  The  court  may  compel  the  attendance  of  witnesses  upon 
such  examination;  and  it  shall  be  the  duty  of  the  county  attorney  of  the 
county,  when  requested  by  the  court,  to  appear  in  any  such  examination 
in  behalf  of  the  petitioner.  It  shall  be  the  duty  of  the  county  attorney, 
upon  the  request  of  the  court,  or  any  petitioner,  to  file  petitions  and  conduct 
the  necessary  proceedings  in  any  case  within  the  terms  of  this  act.  Any 
friend  of  the  child  may  appear  in  its  behalf. 

History:     En.  Sec.  5,  Ch.  92.  L.   1907;  re-en.           27  C.  J.  S.  District  and  Prosecuting  Attorneys 

Sec.    7833,    Rev.    C.    1907;  re-en.    Sec.    10469,       §§   10,  14;  43  C.  J.  S.  Infants  §§  8,  93,  98,  100. 

R.  C.  M.   1921.  31    Am.   Jur.   804,   Juvenile   Courts   and   De- 

Collateral  References  IJ^J^^*'    Dependent,    and   Neglected    Children, 

TN  S   38. 

District   and   Prosecuting  attorneys    (Key   8); 

Infants  (Key  16). 

10-509.  (10470)  Commitment  of  child  to  children's  center  or  other 
disposition.  Upon  the  hearing  of  any  such  case,  if  the  said  child  shall  be 
found  to  come  within  any  of  the  provisions  of  section  10-501,  it  shall  be 
deemed  a  dependent  or  neglected  child,  and  an  order  may  be  entered 
committing  it  to  the  Montana  children's  center;  and  if  said  center  is  unable 
to  receive  said  child,  or  if,  from  any  other  reason,  it  shall  appear  to  be 
to  the  best  interest  of  said  child,  the  court  may  make  such  disposition 
of  said  child  as  seems  best  for  its  social  and  physical  welfare.  The  form  of 
commitment  shall  be  as  follows: 

ORDER  OF  COMMITMENT 

State  of  Montana,  County  of ,  ss: 

In  the  District  Court  for  the  judicial  district. 

On  the  day  of  ,   19__-_,  a  minor  of  this  county  was 

charged  on  the  petition  of ,  the  County  Attorney  of 

county,  with  being  a  dependent  and  neglected  child 

under  the  provisions  of  chapter  5,  Title  10,  R.  C.  M.  1947.  Upon  due  proof  I 
find  that  it  is  for  the  best  interests  of  the  child  that  he  be  taken  from  the 
custody  of  his  parents,  guardian,  or  other  person  having  custody  of  him. 

The  names,  addresses  and  occupations  of  the  parents  are: 
Name  Address  Occupation 


The  child's  guardian  is . 

The  child  is  in  the  custody  of 

It  is  ordered  thai be  committed  to 

until  discharged  as  provided  by  law. 

Witness  my  hand  this day  of A.D.  19 


Judge 

—73— 


PUBLIC  WELFARE  LAWS 


Collateral  References 

Asylums   (Key   3);    Infants   (Key   16.11). 

7  C.J.S.  Asylums  §  5;  43  C.J.S.  Infants  §  100. 

31  Am.  Jur.  793,  Juvenile  Courts  and  De- 
linquent, Dependent  and  Neglected  children, 
§§  20-23. 

Right  of  one  in  whose  custody  a  child  has 
been  placed  by  society  to  retain  custody  as 
against  society  or  privy,  80  ALR   1129. 


History:  En.  Sec.  6,  Ch.  92,  L.  1907;  re-en. 
Sec.  7834,  Rev.  C.  1907;  re-en.  Sec.  10470, 
R.  C.  M.  1921;  amd.  Sec.  81,  Ch.  199,  L.  1965. 

Amendment 

The  1965  amendment  inserted  "or  neglected" 
after  "dependent"  in  the  first  sentence;  sub- 
stituted "Montana  children's  center"  and 
for  "state  orphan's  home"  and  "home", 
in  the  first  sentence;  substituted  "social"  for 
"moral"  before  "and  physical  welfare"  at 
the  end  of  the  first  sentence;  and  added  the 
second   sentence  together  with   the  form. 

10-510.     (10471)  Committed  child  becomes  ward  of  custodian.     In  any 

case  where  the  court  shall  award  any  dependent  child  to  the  care  and 
custody  of  any  association  or  individual,  in  accordance  with  the  provisions 
of  this  act,  the  child  shall,  unless  otherwise  ordered,  become  a  ward,  and  be 
subject  to  the  guardianship  of  the  association  or  individual  to  whose  care 
it  is  committed.  Such  association  or  individual  shall,  by  and  with  the  con- 
sent of  the  court,  have  authority  to  place  such  child  in  a  suitable  family 
home,  with  or  without  'any  indenture,  and  may,  by  attorney  or  agent,  appear 
in  any  court,  where  adoption  proceedings  are  pending,  and  assent  to 
its  adoption.  Such  assent  shall  be  sufficient  to  authorize  the  court  to  enter 
the  proper  order  or  decree  of  adoption.  The  guardianship  provided  for 
herein  shall  not  include  the  guardianship  of  any  estate  of  the  child.  Any 
association  or  individual  receiving  the  care,  custody,  and  guardianship  of 
any  such  child  shall  be  subject  to  visitation  or  inspection  by  the  state 
bureau  of  child  and  animal  protection,  or  any  officer  or  person  appointed 
by  the  court  for  such  purpose,  and  the  court  may,  at  any  time,  require 
from  such  association  or  person  a  report  or  reports  containing  such 
information  or  statements  as  to  the  judge  may  seem  proper  and  necessary  to 
be  fully  advised  as  to  the  care,  maintenance,  moral,  or  physical  training  of 
the  child,  as  well  as  the  standing  or  ability  of  such  association  or  individual 
to  care  for  such  child.  The  court  may  change  the  guardianship  of  such 
child,  if,  at  any  time,  it  is  made  clear  to  the  court  that  the  same  is 
detrimental  to  the  child,  or  unsatisfactory  to  the  court.  In  providing  guardian- 
ship under  the  terms  of  this  act  for  any  dependent  child,  the  court  may, 
as  far  as  practicable,  provide  such  guardianship  as  conforms  to  the  religious 
faith  of  the  parents  of  the  child.  If,  in  the  opinion  of  the  court,  the  causes 
of  dependency  of  any  child  may  be  removed  under  such  conditions  or 
supervision  for  its  care,  protection,  and  maintenance  as  may  be  imposed 
by  the  court,  so  long  as  it  may  be  for  its  best  interest,  the  child  may  be 
permitted  to  remain  in  its  own  home  and  under  the  control  of  its  own 
parents,  parent,  or  guardian,  subject  to  the  jurisdiction  and  direction  of  the 
court,  the  condition  imposed,  and  reasonable  visitation  of  the  officer,  or 
person  appointed  by  the  court  for  that  purpose.  When  necessary,  and 
when  it  shall  appear  to  the  court  that  it  is  no  longer  to  the  interest  of  such 
child  to  remain  with  such  parent,  parents,  or  guardian,  the  court  may 
proceed  with  the  final  disposition  of  the  case. 

History:     En.  Sec.  7,  Ch.  92.  L.  1907;  re-en.  References 

Sec.    7835,    Rev.    C.    1907;    re-en.    Sec.    10471,  Cited   or   applied   as   section    7835,   Revised 

R.  C.  M.   1921.  Codes,  in  Kelly  v.  Independent  Publishing  Co., 

45  M  127,  141,  122  P  735. 

10-511.  (10472)  Punishment  of  parents.  In  all  cases  where  any  child 
shall  be  a  "dependent  child"  or  a  "neglected  child,"  as  defined  by  the  statutes 
of  this  state,  or  by  this  act,  the  parent  or  parents,  guardian,  or  other  person 
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or  persons  responsible  in  law  for  its  care,  custody,  maintenance,  or  support, 
who  shall  by  an  act  cause,  contribute  to,  or  encourage  such  dependancy, 
or  who  shall,  by  failing,  refusing,  or  neglecting  without  legal  excuse  or 
good  cause,  to  care  for,  maintain,  support,  guard,  and  protect,  contribute 
to,  cause,  permit,  the  delinquency  or  neglect  of  such  child,  or  who  shall,  by 
reason  of  failing,  refusing,  or  neglecting  to  do  and  perform  any  of  his  or  her 
or  their  legal  duties  or  obligations  to  such  child,  cause,  encourage,  or  con- 
tribute to  the  neglect  or  to  the  delinquency  of  such  child,  shall  be  guilty  of 
a  misdemeanor,  and,  upon  trial  and  conviction  thereof,  shall  be  fined  in  a 
sum  not  exceeding  six  hundred  dollars,  or  imprisoned  in  the  county  jail  for 
a  period  not  exceeding  nine  months,  or  by  both  such  fine  and  imprisonment. 

History:  En.  Sec.  8.  Ch.  92.  L.   1907;  re-en.  Lay  v.  District  Court,  122  M  61,  198  P  2d  761, 

Sec.   7836,   Rev.   C.    1907;    re-en.    Sec.    10472,  767. 
R.  C.  M.  1921.  Collateral  References 

Cross-Reference  Infants  (Key  20). 

Desertion  or  abandonment,  penalty,  sec.  94-  43  C.  J.  S.  Infants  §   16. 

Failure    to    provide    medical    attention    for 
Divorce — Power  of   Court  child  as  criminal  neglect.  12  ALR  2d  1047. 

A  court  which  severs  the  marriage  ties  by  What  constitutes  abandonment  or  desertion 

granting  a  valid  decree  of  divorce  possesses       of  child  by  its  parent  or  parents  within  pur- 
the  necessary  power  to  compel  the  ex-husband       view  of  adoption  laws.  35  ALR  2d  662. 
to    support   his   minor   children.    State   ex   rel. 

10-512.  (10473)  Suspension  of  sentence.  The  court  may  suspend  any 
sentence  hereunder,  or  release  any  person  sentenced  under  this  act  from 
custody,  upon  condition  that  such  person  shall  furnish  a  good  and  sufficient 
bond  or  undertaking  to  the  state  of  Montana,  in  such  penal  sum,  not 
exceeding  two  thousand  dollars,  as  the  court  shall  determine,  conditioned 
for  the  payment  of  (1)  such  amount  as  the  court  may  order,  not  exceeding 
twenty-five  dollars  per  month  for  each  child,  for  the  support,  care,  and 
maintenance  of  such  child  while  under  the  guardianship  or  in  the  custody 
of  any  individual  or  any  public,  private,  or  state  home,  institution,  associa- 
tion, or  orphanage,  other  than  in  institution  in  the  department  of  institutions, 
to  which  the  child  may  have  been  committed  or  entrusted  under  the  pro- 
visions of  the  law  of  the  state  concerning  dependent  and  neglected  children, 
or  (2)  the  per  diem  charge  established  by  the  department  of  institutions  for 
each  child  committed  to  the  Montana  children's  center. 

History:  En.  Sec.  9,  Ch.  92,  L.  1907;  re-en.  institution  in  the  department  of  institutions" 
Sec.  7837,  Rev.  C.  1907;  re-en.  Sec.  10473,  after  "or  orphanage"  in  clause  (1);  and  added 
R.  C.  M.  1921;  amd.  Sec.  82,  Ch.  199,  L.  1965.       clause  (2). 

Amendment  Collateral  References 

The   1965  amendment  inserted  the  designa-  Criminal  Law  (Key   1001). 

tion    for   clause   (1);    inserted    "other    than    an  24  C.J.S.  Criminal  Law  §§   1615,  1618. 

10-513.     (10474)  Custody   of  child  upon   suspension   of  sentence.     The 

court  may  also  suspend  any  sentence  imposed  under  this  act,  and  may 
permit  any  dependent  child  to  remain  in  the  custody  of  any  such  person 
found  guilty,  upon  conditions  to  be  prescribed  or  imposed  by  the  court  as 
may  seem  most  calculated  to  remove  the  cause  of  such  dependence  or 
neglect,  and  while  such  conditions  are  accepted  and  complied  with  by  any 
such  person,  such  sentence  may  remain  suspended,  and  such  persons  shall 
be  considered  on  probation  in  said  court.  In  case  a  bond  is  given  as  provided 
herein,  the  conditions  prescribed  by  the  court  may  be  made  a  part  of  the 
terms  and  conditions  of  such  bond. 

History:  En.  Sec.  10.  Ch.  92,  L.  1907;  re-en. 
Sec.  7838.  Rev.  C.  1907;  re-en.  Sec.  10474, 
R.  C.  M.  1921. 
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10-514.  (10475)  Forfeiture  of  bonds  and  termination  of  suspended 
sentence  on  breach  of  conditions.  Upon  the  failure  of  any  such  person  to 
comply  with  the  terms  and  conditions  of  such  bond,  or  of  the  conditions 
imposed  by  the  court,  such  bond  or  the  term  of  probation  may  be  declared 
forfeited  and  terminated  by  the  court,  and  the  original  sentence  executed  as 
though  it  had  never  been  suspended,  and  the  term  of  any  jail  sentence 
imposed  in  any  such  case  shall  commence  from  the  date  of  incarceration  of 
any  such  person  after  the  forfeiture  of  such  bond  or  term  of  probation.  There 
shall  be  deducted  from  any  such  period  of  incarceration  any  part  of  such 
sentence  which  may  have  already  been  served. 

History:     En.  Sec.  11.  Ch.  92.  L.  1907;  re-en.  Collateral  References 

Sec.    7839.    Rev.    C.    1907;    re-en.    Sec.    10475.  Criminal  Law  (Key  1001,  1216  (1). 

R.  C.  M.  1921.  24   C.J.S.   Criminal  Law   §§   1615,    1618. 

10-515.  (10476)  Actions  on  bonds.  It  shall  not  be  necessary  to  bring  a 
separate  suit  to  recover  the  penalty  of  any  such  bond  so  forfeited;  but  the 
court  may  cause  a  citation  to  issue  to  the  surety  or  sureties  thereon,  re- 
quiring that  he  or  they  appear  at  a  time  named  therein  by  the  court,  which 
time  shall  be  not  less  than  ten  nor  more  than  twenty  days  from  the  issuance 
thereof,  and  show  cause,  if  any  there  be,  why  judgment  should  not  be 
entered  for  the  penalty  of  such  bond,  and  execution  issue  for  the  amount 
thereof  against  the  property  of  the  surety  or  sureties  thereon,  as  in  civil 
cases;  and,  upon  failure  to  appear  or  failure  to  show  any  such  sufficient 
cause,  the  court  shall  enter  such  judgment  in  behalf  of  the  state  of  Montana 
against  such  surety  or  sureties.  Any  moneys  collected  or  paid  upon  any 
such  execution,  or  in  any  case  upon  said  bond,  shall  be  turned  over  to  the 
county  treasurer  of  the  county  in  which  such  bond  is  given,  to  be  applied 
to  the  care  and  maintenance  of  the  child  or  children  for  whose  dependency 
such  conviction  was  had,  in  such  manner  and  upon  such  terms  as  the  district 
court  may  direct;  provided,  that  if  it  shall  not  be  necesary,  in  the  opinion 
of  the  court,  to  use  such  fund,  or  any  part  thereof,  for  the  support  and 
maintenance  of  such  child,  the  same  shall  be  paid  into  the  county  treasury 
and  become  a  part  of  the  funds  of  such  county. 

History:  En.  Sec.  12.  Ch.  92,  L.  1907;  re-en. 
Sec.  7840,  Rev.  C.  1907;  re-en.  Sec.  10476, 
R.  C.  M.  1921. 

10-516.  (10477)  Act  to  be  construed  liberally.  This  act  shall  be  lib- 
erally construed,  to  the  end  that  its  purposes  may  be  carried  out,  to-wit:  That 
proper  guardianship  may  be  provided  for  in  order  that  the  child  may  be 
educated  and  cared  for,  as  far  as  practicable,  in  such  manner  as  best 
subserves  his  moral  and  physical  welfare,  and,  as  far  as  practicable,  in  any 
proper  case,  that  the  parent,  parents,  or  guardian  of  such  child  may  be 
compelled  to  perform  their  moral  or  legal  duties  in  the  interest  of  the  child, 
and  in  case  of  failure  to  perform  said  duties,  that  they  may  be  properly 
punished  therefor. 

History:  En.  Sec.  13,  Ch.  92,  L.  1907;  re-en. 
Sec.  7841,  Rev.  C.  1907;  re-en.  Sec.  10477, 
R.  C.  M.  1921. 

10-517.  (10478)  This  act  not  to  repeal  existing  laws.  Nothing  in  this 
act  shall  be  construed  to  repeal  any  portion  of  sections  94-301  to  94-305,  or 
any  amendments  thereof;  nor  shall  anything  in  this  act  be  construed  to 
repeal  any  law  provided  for  the  support  by  parents  of  their  minor  child, 
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and  nothing  in  said  laws  shall  prevent  proceedings  under  this  act,  in  any 
proper  case. 

History:     En.  Sec.  14,  Ch.  92,  L.  1907;  re-en.  Collateral  References 

Sec.    7842,    Rev.    C.    1907;    re-en.    Sec.    10478.  Parent  and  Child  (Key  3  (1),  17  (1). 

R.  C.  M.  1921. 

10-518.  (10479)  Jurisdiction  of  justices'  courts.  Whenever  the  district 
court  in  and  for  any  county  of  this  state  is  not  in  session,  a  sworn  complaint 
may  be  filed  before  any  justice  of  the  peace,  or  police  magistrate,  in  said 
county,  against  any  person  for  a  violation  of  any  of  the  provisions  of  this 
act,  and  in  case  any  person  is  arrested  and  brought  before  such  justice  of 
the  peace,  or  police  magistrate,  he  shall  have  jurisdiction  as  an  examining 
and  committing  magistrate  only,  and  the  proceedings  before  such  justice  of 
the  peace,  or  police  magistrate,  shall  be  such  as  are  prescribed  in  sections 
94-6101  to  94-6125,  as  far  as  consistent  with  the  purposes  of  this  act;  but  no 
child  held  by  said  justice  or  magistrate  pending  a  hearing,  or  committed  by 
him  after  hearing  to  await  the  action  of  the  district  court,  shall  be  confined 
in  a  common  jail  or  locked  up,  but  such  child  shall  be  cared  for  and  held  in 
the  same  manner  as  is  provided  for  the  care  and  custody  of  such  child  or 
children  in  cases  pending  before  a  district  court,  and  the  justice  or  magi- 
trate  shall  be  empowered  to  make  the  proper  orders  in  such  cases  provided. 

History:     En.  Sec.  15.  Ch.  92.  L.  1907;  re-en.  Collateral  References 

Sec.    7843,   Rev.    C.    1907;    re-en.    Sec.    10479,  Infants  (Key   18). 

R.  C.  M.  1921.  43   c.J.S.  Infants   §§  6,   7,   99. 

10-519.  (10479.1)  Transportation  to  homes  without  the  state — authoriza- 
tion— expense.  The  bureau  of  child  protection  is  authorized  to  transport 
to  proper  homes  without  the  state  when  such  homes  are  offered  minor 
orphans,  half  orphans,  abandoned  children  or  childrenn  of  a  father  who  is 
incapacitated  for  gainful  work  by  permanent  physical  disability,  who  does 
not  have  an  income  sufficent  to  care  for  his  children,  or  who  is  a  patient  in 
a  sanitarium,  or  other  institution  by  reason  of  a  tubercular  condition;  pro- 
vided, that  the  county  from  which  the  children  are  removed  shall  pay  one- 
half  {V2)  of  the  total  expense  necessarily  incurred  by  the  state  in  effecting 
such  transportation. 

History:     En.  Sec.  1,  Ch.  86,  L.  1933. 

10-520.  Foster  or  boarding  home  operator  defined.  Any  person  ov/ning 
or  operating  a  home  or  institution  into  which  home  or  institution  he  takes 
any  child  or  children  for  the  purpose  of  caring  for  them  and  maintaining 
them  and  for  which  care  and  maintenance  he  receives  money  or  other 
consideration  of  value  and  which  child  is  neither  his  son,  daughter,  ward,  nor 
related  to  him  by  blood,  shall  be  deemed  to  be  an  "operator"  of  a  "foster 
home  or  boarding  home"  within  the  meaning  of  this  act,  except  that  this 
act  shall  not  apply  when  any  person  accepts  such  care  and  custody  of  such 
child  on  a  temporary  basis  and  simply  as  a  temporary  accommodation  for 
the  parent  or  parents,  guardian  or  relative  of  such  child.  The  word  "person" 
where  used  in  this  act,  shall  include  any  individual,  partnership,  voluntary 
association  or  corporation. 

History:     En.  Sec.  1,  Ch.  178,  L.  1947. 

10-521.  License  required.  No  person  shall  maintain  or  operate  a  foster 
or  boarding  home  for  any  child  or  children  within  the  meaning  of  this  act 
without  first  securing  a  license  in  writing  from  the  division  of  child  welfare 
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services  of  the  state  department  of  public  welfare.  No  fee  shall  be  charged 
for  such  license. 

History:     En.  Sec.  2,  Ch.  178,  L.  1947. 

10-522.  Issuance  of  license — authority  of  issuing  agency.  The  division 
of  child  welfare  services  to  the  state  department  of  public  welfare  is  hereby 
authorized  to  issue  licenses  to  persons  conducting  boarding  or  foster  homes 
and  to  prescribe  the  conditions  upon  which  such  licenses  shall  be  issued,  and 
making  such  rules  and  regulations  as  it  may  deem  advisable  for  the  opera- 
tion and  regulation  of  foster  and  boarding  homes  for  minor  children  con- 
sistent with  the  welfare  of  such  children.  Such  licensing  agency  shall  have 
the  power  and  authority  to  inspect  all  such  licensed  foster  and  boarding 
homes  through  its  duly  authorized  representative  and  to  cancel  licenses 
theretofore  issued  for  the  failure  to  observe  such  rules  and  regulations.  The 
person  operating  such  homes  shall  give  to  such  representative  such  informa- 
tion as  may  be  required  and  afford  them  every  reasonable  facility  for 
observing  the  operation  of  such  homes. 

History:     En.  Sec.  3,  Ch.  178,  L.  1947. 

10-523.  Penalty.  Any  person  who  maintains  or  conducts  a  foster  or 
boarding  home,  or  assists  in  conducting  or  maintaining  such  home  without 
having  first  obtained  a  license  in  writing  as  hereto  provided,  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  be  punished  by  a  fine  not  to 
exceed  one  hundred  dollars  ($100.00). 

History:     En.  Sec.  4,  Ch.  178,  L.  1947. 

10-524.  Payment  for  board  and  room  of  dependent  and  neglected  chil- 
dren— reimbursement  by  county.  Whenever  agreements  are  entered  into 
by  the  department  of  public  welfare  for  placing  dependent  and  neglected 
children  in  approved  family  foster  homes  or  licensed  private  institutions, 
it  shall  be  the  duty  of  the  state  department  to  pay  by  its  check  or  draft, 
each  month,  from  any  funds  appropriated  for  that  purpose,  the  entire  amount 
agreed  upon  for  board  and  room  of  such  children. 

On  or  before  the  twentieth  of  each  month  the  state  department  shall 
present  a  claim  to  the  county  of  residence  of  such  children  for  one-half 
the  payments  so  made  during  the  month.  The  county  must  make  reim- 
bursement to  the  state  department  within  twenty  days  after  such  claim 
is  presented. 

History:     En.  Sec.  1   .Ch.  48,  L.  1949;   amd.  Repealing  Clause 

Sec.   1,  Ch.  194,  L.  1965.  Section  2  of  Ch.    194,   Laws    1965  repealed 

Amendment  °^-^  '^^^^  ^^^  parts  of  acts  in  conflict  therewith. 

The    1965   amendment   inserted   "or  licensed  Collateral  References 

private    institutions"    after    "approved    family  Infants  (Key  16.11). 

foster  homes"  in  the  first  paragraph.  43   c.J.S.   Infants   §  100. 

10-525.     Recovery  from  parents — division  between  state   and   county. 

In  the  event  any  recovery  is  made  from  the  parent  or  parents  of  children 
for  whom  board  and  room  has  been  paid  by  the  state  and  county  any  amount 
so  recovered  shall  be  divided  equally  between  the  state  department  and  the 
county  of  residence  of  such  child  or  children. 

History:     En.  Sec.  2,  Ch.  48,  L.  1949. 
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CHAPTER  6 

JUVENILE   COURTS   AND    PROCEEDINGS   AGAINST    JUVENILE   DELINQUENTS 

Section    10-601.  Construction  and  purpose  of  the  act. 

10-602.  Definitions. 

10-603.  Jurisdiction. 

10-604.  Jury. 

1 0-605.  Information — investigation — petition. 

10-606.  Citation — notice — custody  of  the  child. 

10-607.  Service  of  citation. 

10-608.  Failure  to  obey  citation — warrant. 

10-609.  Release  of  children  taken  into  custody. 

10-610.  Transfer  from  other  courts. 

10-611.  Hearing — judgment. 

10-612.  Form  of  commitment  to  industrial  school. 

10-613.  Modification  of  judgment. 

10-614.  Selection  of  custodial  agency. 

10-615.  Support  of  delinquent  child  committed  to  a  custodial  agency. 

10-616.  Support  of  dependents. 

10-617.  Penalty  for  improper  and  negligent  training  of  children. 

10-618.  Suspension  of  sentence — bond. 

10-619.  Forfeiture  of  bond — execution  of  sentence. 

10-620.  Citation  and  judgment  against  surety  on  bond. 

10-621.  Designation  of  judge. 

10-622.  Probation  officers — appointments — removal — salaries. 

10-623.  Duties  and  powers  of  the  probation  department. 

10-624.  Bond  of  the  chief  probation  officer. 

10-625.  Physical  and  mental  examinations  and  treatment. 

10-626.  Place  of  detention. 

10-627.  Foster  homes — youth  home. 

10-628.  Juvenile  court  committee. 

10-629.  County  attorney  to  prosecute. 

10-630.  Appeals. 

10-631.  County  commissioners  authorized  to  provide  funds. 

10-632.  Other  state  institutions  not  affected. 

10-633.  Publicity  forbidden. 

10-601.  Construction  and  purpose  of  the  act.  This  act  shall  be  liberally 
construed,  to  the  end  that  its  purpose  may  be  carried  out,  to-wit:  that  the 
care,  custody,  education,  and  discipline  of  the  child  shall  approximate,  as 
nearly  as  may  be,  that  which  should  be  given  the  child  by  its  parents,  and 
that,  as  far  as  practicable,  any  delinquent  child  shall  be  treated,  not  as  a 
criminal,  but  as  misdirected  and  misguided,  and  needing  aid,  encourage- 
ment, help  and  assistance. 

And  that,  as  far  as  practicable,  in  proper  cases,  that  the  parents  or 
guardians  of  such  child  may  be  compelled  to  perform  their  moral  and  legal 
duty  in  the  interest  of  the  child. 

The  principle  is  hereby  recognized  that  children  under  the  jurisdiction 
of  the  court  are  wards  of  the  state,  subject  to  the  discipline  and  entitled  to 
the  protection  of  the  state,  which  may  intervene  to  safeguard  them  from 
neglect  or  injury  and  to  enforce  the  legal  obligations  due  to  them  and 
from  them. 

History:     En.  Sec.  1,  Ch.  227.  L.  1943.  Collateral  References 

Disqualification   of   Judge  Infants  (Key  16,  18). 

c     ;.        no  am       v,'  V,  .;,  i  ^3  C.J.S.  Infants  §§  6,  7,  8,  93,  98,  99,  100. 

Sec  ion   93-901    which   governs   the   removal  oi    a        t        ^700    t  m     r-     ^»„ a  r>^i{« 

...  .        .    .1        .■  J         ,,  v  31  Am.  Jur.  783,  Juvenile  Courts  and  Delm- 

of  judges  m  civil  actions  and  matters  applies  Dependent  and  Neglected  Children, 

to   mvenile   delinquency   proceedings   as   it   is  Constitutionality    of    statute    as    affected    by 

the  legislative  intent  that  delinquency  proceed-  ,.      ....       .  .  1 ,„  /^,  o^^^  ^ff^r,^^ 

^       ,     ,       ,       ,  J  ...  J.  discrimination  in  punishments  for  same  ottense 

ings   are   to   be   treated   as   civil   proceedings.  ,         j  1  „„„    o    atc    iri/I 

State  ex  rel.  Ostoj  v.  McClernan,   129  M   160,  ^°^^^  ^P°^  °'5^'  "°^°^  °^  ^^^-  ^  ALR   1614. 
284  P  2d  252,  254. 
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Jurisdiction  of  another  court  over  child  as 
affected  by  assumption  of  jurisdiction  by  juve- 
nile court.  11  ALR  147. 

Vagrancy  of  minors.  14  ALR  1507. 

Criminal  responsibility  of  parent  or  child 
for  act  of  child  done  under  fear  of  or  com- 
pulsion by  parent.   16  ALR   1470. 

Marriage  as  affecting  jurisdiction  of  juve- 
nile court  over  delinquent  or  dependent  in- 
fant.   19   ALR   616. 

What  constitutes  delinquency  or  incorrigi- 
bility, justifying  commitment  of  infant.  45  ALR 
1533. 

Constiutionality  of  statute  which  for  reforma- 
tory purposes  deprives  parent  of  custody  or 
control  of  child.  60  ALR  1342. 

Constitutionality  of  statute  providing  for  cus- 
tody or  commitment  of  incorrigible  children 
without  a  jury  trial.  67  ALR  1082. 

Power  of  juvenile  court  to  exercise  continu- 
ing jurisdiction  over  infant  delinquent  or  of- 
fender.   76   ALR   657. 

Applicability  of  rules  of  evidence  to  juve- 
nile delinquency  proceeding.   86  ALR    1008. 


Homicide  by  juvenile  as  within  jurisdiction 
of  juvenile  court.  110  ALR  1084. 

Age  of  child  at  time  of  alleged  offense  or 
delinquency,  or  at  time  legal  proceedings  are 
commenced,  as  criterion  of  jurisdiction  of  juve- 
nile court.    123  ALR  446. 

Cross-Reference 

Application  of  Montana  Rules  of  Civil  Pro- 
cedure to  this  chapter,  see  M.  R.  Civ.  P.,  Rule 
81(a),  Table  A. 

Repeal  of  Conflicting  Laws 

By  the  enactment  of  chapter  227,  Laws  of 
1943,  and  its  amendments  covering  juveniles 
and  creating  juvenile  courts,  the  legislature 
intended  to  repeal  all  prior  laws  in  conflict 
therewith,  and  amended  the  general  criminal 
code  insofar  as  it  conflicts  with  the  statutes 
relating  to  juveniles.  State  ex  rel.  Dahl  v.  Dis- 
trict Court,   134  M  395,  333  P  2d  495,  499. 

References 

Cited  or  applied  in  Application  of  Bansch- 
bach,    133  M  312,  323  P  2d   1112,   1113. 


10-602.  Definitions  (1)  Whenever  the  words  "the  court"  are  used  in 
this  act,  they  mean  the  juvenile  department  of  the  district  court  as  established 
by  this  act.  Whenever  the  district  court  is  meant,  it  is  referred  to  as  the 
district  court. 

The  word  "child"  means  a  person  less  than  eighteen  years  of  age. 

The  word  "adult"  means  a  person  eighteen  years  of  age  or  older. 

The  singular  shall  be  construed  to  include  the  plural,  and  the  plural  the 
singular,  and  the  masculine  the  feminine,  when  consistent  with  the  intent 
of  this  act. 

(2)     The  words  "delinquent  child"  include: 

(a)  A  child  who  has  violated  any  ordinance  of  any  city. 

(b)  A  child  who  has  violated  any  law  of  the  state,  provided,  however, 
a  child  over  the  age  of  sixteen  (16)  years  who  commits  or  attempts  to 
commit  murder,  manslaughter,  rape  when  committed  under  the  circum- 
stances specified  in  subdivision  3  and  4  of  section  94-4101,  R.  C.  M.  1947, 
arson  in  the  first  and  second  degree,  assault  in  the  second  degree,  assault 
in  the  first  degree,  robbery,  first  or  second  degree  burglary  while  having 
in  his  possession  a  deadly  weapon,  and  carrying  a  deadly  weapon  or 
weapons  with  intent  to  assault,  shall  not  be  proceeded  against  as  a  juvenile 
delinquent  but  shall  be  prosecuted  in  the  criminal  courts  in  accordance  with 
the  provisions  of  the  criminal  laws  of  this  state  governing  the  offenses 
above   listed. 

(c)  A  child  who  by  reason  of  being  wayward  or  habitually  disobedient 
is  uncontrolled  by  his  parent,  guardian,  or  custodian. 

(d)  A  child  who  is  habitually  truant  from  school  or  home. 

(e)  A  child  who  habitually  so  deports  himself  as  to  injure  or  endanger 
the  morals  or  the  health  of  himself  or  others. 

(f)  A  child  who  unlawfully,  negligently,  dangerously,  or  wilfully 
operates  a  motor  vehicle  on  the  highways  of  the  state  or  on  the  roads 
and  streets  of  any  county  or  city  so  as  to  endanger  life  or  property,  and 
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a  child  who  operates  a  motor  vehicle  on  such  highways,  roads  or  streets 
while  intoxicated  or  under  the  influence  of  intoxicating  liquor. 


History:  En.  Sec.  2,  Ch.  227.  L.  1943;  amd. 
Sec.  1,  Ch.  276,  L.  1947;  amd.  Sec.  1.  Ch.  24, 
L.  1963. 

Amendment 

The  1963  amendment  inserted  the  words 
"rape  when  committed  under  the  circumstances 
specified  in  subdivision  3  and  4  of  section 
94-4101,  R.  C.  M.  1947,  arson  in  the  first  and 
second  degree,  assault  in  the  second  degree" 
in   paragraph   (2)   (b). 

Citation  to  Parents 

Although  youths  admitted  violations  con- 
tained in  the  petition  while  on  the  stand,  court 
was  without  jurisdiction  to  order  commitment 
where  second  hearing  proceeded  upon  citation 
to  parents  which  was  not  in  compliance  with 
section  10-606.  State  v.  Johnson,  141  M  1,  374 
P  2d  504,  506. 


Criminal  Court  Jurisdiction 

The  words  "and  carrying  a  deadly  weapon 
or  weapons  with  intent  to  assault"  do  not 
modify  robbery  or  any  of  the  other  specifically 
listed  crimes;  therefore,  as  to  the  crime  of 
robbery,  possession  of  a  weapon  need  not  be 
charged.  State  ex  rel.  Keast  v.  District  Court, 
136  M  367,  348  P  2d  135.  (Dissenting  opinion, 
136  M  367,  348  P  2d  135,   139.) 

References 

Cited  in  State  ex  rel.  Dahl  v.  District  Court, 
134  M  395,  333  P  2d  495,  497. 

Cited  in  State  ex  rel.  Bresnahan  v.  District 
Court,  127  M  310,  263  P  2d  968,  969;  State 
ex  rel.  Ostoj  v.  McClernan,  129  M  160,  284 
P  2d  252,  253. 


10-603.  Jurisdiction.  The  district  courts  of  the  several  counties  of  this 
state  shall  have  jurisdiction  in  all  cases  coming  within  the  terms  and 
provision  of  this  act.  It  is  provided  that  the  district  court  shall  be  called 
the  juvenile  court  when  acting  under  the  juvenile  court  laws. 

The  juvenile  court  shall  have  exclusive  original  jurisdiction  in  pro- 
ceedings: 

(a)  concerning  any  child  who  is  delinquent; 

(b)  concerning  any  person  under  twenty-one  (21)  years  of  age  charged 
with  having  violated  any  law  of  the  state,  other  than  those  laws  relating 
to  the  commission  of  or  attempt  to  commit  the  criminal  offenses  mentioned 
in  subdivision  (2)  (b)  of  section  10-602,  or  any  person  charged  with  having 
violated  any  ordinance  of  any  city  or  town,  prior  to  having  become  eighteen 
(18)  years  of  age; 

(c)  concerning  parents  who  wilfully  and  knowingly  fail  to  provide 
their  children  with  proper  food,  clothing,  medical  attention,  and  opportunity 
to  attend  school. 

When  jurisdiction  shall  have  been  obtained  by  the  court  in  the  case  of 
any  child,  such  child  shall  continue  under  the  jurisdiction  of  the  court 
until  he  becomes  twenty-one  (21)  years  of  age  unless  discharged  prior 
thereto,  or  is  confined  in  a  state  custodial  or  correctional  institution.  In 
trials  under  this  act  the  child  or  parent  or  guardian  or  other  person  having 
the  care,  custody  or  control  of  such  child  complained  against,  or  any  person 
interested  in  such  child,  shall  have  the  right  to  demand  a  trial  by  jury, 
which  shall  be  granted  as  in  other  cases,  unless  waived,  or  the  judge  of 
his  own  motion  may  call  a  jury  to  try  such  case,  except  that  the  jurisdic- 
tion of  the  court  shall  end  if  the  child  is  committed  to  a  state  institution 
or  agency. 

The  district  court  as  distinguished  from  the  juvenile  court  shall  have 
jurisdiction,  as  in  all  other  criminal  cases,  of  those  offenses  listed  in  sub- 
division (2)  (b)  of  section  10-602,  where  children  over  the  age  of  sixteen  (16) 
are  accused. 
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History:  En.  Sec.  3,  Ch.  227,  L.  1943;  amd. 
Sec.  1.  Ch.  123,  L.  1945;  amd.  Sec.  2,  Ch.  276, 
L.   1947;   amd.  Sec.   1,  Ch.    124,  L.    1957. 

Construction 

A  rule  of  grammatical  construction  such  as 
"the  use  of  the  disjuntive  conjunction  'or' 
separates  and  denotes  an  alternative,  and 
that  which  appears  in  the  clause  following 
cannot  modify  that  which  precedes  the  dis- 
junctive conjunction  'or'  "  is  merely  an  aid  in 
interpretation,  and  if  the  text  of  the  statute 
indicates  a  legislative  intention  contrary  to  that 
which  would  follow  from  the  application  of 
the  rules  of  grammar,  then  the  rule  of  gram- 
matical construction  must  give  way.  State  ex 
rel.  Bresnahan  v.  District  Court,  127  M  310, 
263  P  2d  968,   969. 

It  is  the  child  as  defined  in  section  10-602 
to  which  this  act  is  primarily  applicable  and 
the  one  with  whom  the  juvenile  courts  and 
authorities  are  ordinarily  concerned.  When 
such  person  arrives  at  the  age  of  eighteen  he 
is  an  adult  and  under  the  criminal  laws  of 
this  state  is  subject  to  the  same  rules  of 
society  as  is  any  other  adult  no  matter  what 
his  age  may  be.  Exception  found  in  the  act 
are  those  regarding  the  person  between 
eighteen  and  twenty-one  and  such  exceptions 
have  to  do  with  detention  of  such  person  and 
trial  of  such  person  if  the  offense  for  which  he 
or  she  is  charged  occurred  prior  to  the  time 
he  or  she  reached  the  age  of  eighteen.  State 
ex  rel.  Bresnahan  v.  District  Court,  127  M  310, 
263  P  2d  968,  969.  (See,  however,  dissenting 
opinion  in  State  ex  rel.  Bresnahan  v.  District 
Court,  127  M  310,  263  P  2d  968,  970.) 

Subdivision  (b)  refers  to  persons  under 
twenty-one  charged  with  a  crime  committed 
by   said   person   prior   to   the   time   he   or  she 


became  eighteen,  thus  a  boy  eighteen  years 
old  who  committed  attempted  rape  is  under 
the  jurisdiction  of  the  district  court  and  not 
under  the  exclusive  jurisdiction  of  the  juvenile 
court.  State  ex  rel.  Bresnahan  v.  District  Court, 
127  M  310,  263  P  2d  968,  969.  (See,  however, 
dissenting  opinion  in  State  ex  rel.  Bresnahan  v. 
District  Court,  127  M  310,  263  P  2d  968,  970.) 

Disqualification  of  Judge 

Section  93-901  which  governs  the  removal 
of  judges  in  civil  action  and  matters  applies 
to  juvenile  delinquency  proceedings  as  the 
legislative  intent  as  found  in  the  juvenile 
statutes  indicates  that  delinquency  proceedings 
are  to  be  treated  as  civil  proceedings.  State 
ex  rel.  Ostoj  v.  McCleman,  129  M  160,  284  P 
2d  252,  254. 

Collateral  References 

Infants  (Key  16.4). 
43  C.J.S.  Infants  §  97. 

Right  to  Trial  by  Jury 

Where  a  minor,  charged  with  being  a 
delinquent,  made  a  demand  for  a  jury  trial 
on  the  day  preceding  the  trial  and  at  the 
opening  of  the  trial,  the  court  was  without 
jurisdiction  to  try  him  without  a  jury.  Appli- 
cation of  Banschbach,  133  M  312,  323  P  2d 
1112,    1113. 

A  child  under  the  age  of  16  years  may 
never  be  tried  for  a  law  violation  in  the  district 
court.  He  is  solely  under  the  exclusive  juris- 
diction of  the  juvenile  court.  State  ex  rel.  Dahl 
V.  District  Court,  134  M  395,  333  P  2d  495,  498, 
499. 

References 

In  re  Gonzalez,  139  M  592,  366  P  2d  718,  720. 


10-604.  Jury.  That  in  the  trial  of  all  juvenile  cases  in  the  state  of 
Montana  where  a  jury  is  required  in  such  trial,  the  trial  judge  may,  in  his 
discretion,  draw  the  jury  to  try  said  cause  from  the  names  contained  in  jury 
box  No.  3  provided  by  section  93-1506,  provided,  however,  in  the  discretion 
of  the  court  such  cause  may  be  tried  before  the  regular  trial  jury  panel  if 
such  jury  should  be  in  attendance  for  the  trial  of  cases. 


History:     En.  Sec.  1,  Ch.  41,  L.  1945. 
References 

Cited  or  applied  in  Application  of  Bansch- 


bach,  133  M  312,  323  P  2d  1112,  1115;  In  re 
Gonzalez.  139  M  592,  366  P  2d  718,  720. 


10-605.  Information  —  investigation  —  petition.  Whenever  any  person 
informs  the  court  that  a  child  is  within  the  provisions  of  this  act,  the  court 
shall  make  a  preliminary  inquiry  to  determine  whether  the  interests  of  the 
public  or  of  the  child  require  that  further  action  be  taken.  Thereupon  the 
court  may  make  such  informal  adjustment  as  is  practicable  without  a 
petition,  or  may  authorize  a  petition  to  be  filed  by  any  person.  The  proceed- 
ing shall  be  entitled  "In  the  matter  of ,  a  child 

under  eighteen  years  of  age." 

The  petition  shall  be  verified,  alleging  briefly  the  facts  which  bring  said 
child  within  the  provisions  of  the  act,  and  stating  (1)  the  name,  age,  and 
residence  of  the  child;  (2)  the  names  and  residences  of  his  parents;  (3)  the 
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name  and  residence  of  his  legal  guardian,  if  there  be  one;  (4)  the  name  and 
residence  of  the  person  having  custody  or  control  of  the  child;  (5)  and  the 
name  and  residence  of  the  nearest  known  relative,  if  no  parent  or  guardian 
can  be  found.  If  any  of  the  facts  herein  required  are  not  known  by  the 
petitioner,  the  petition  shall  so  state. 

History:     En.  Sec.  4.  Ch.  227.  L.  1943.  re  Gonzalez,  139  M  592,  366  P  2d  718,  720. 

Informal  Hearing  Substance  of  Petition 

This    section    and    section    10-611    must    be  The    substance    of    the    petition    under    this 

read    together    and    the    informal    manner    in  section    must    be    the    facts    which    bring    the 

which  a  hearing   may   be   conducted   as   pro-  child  within  the   provisions   of   section    10-602. 

vided  in  section   10-611   refers  to  the  prelimi-  State  v.  Johnson,  141  M  1,  374  P  2d  504,  506. 
nary  inquiry  provided   for  in   this   section.   In 

10-606.  Citation — notice — custody  of  the  child.  After  a  petition  shall 
have  been  filed  and  after  such  further  investigation  as  the  court  may  direct, 
unless  the  parties  hereinafter  named  shall  voluntarily  appear,  the  court 
shall  issue  a  citation  reciting  briefly  the  substance  of  the  petition,  and  re- 
quiring the  person  or  persons  who  have  the  custody  or  control  of  the  child 
to  appear  personally  and  bring  the  child  before  the  court  at  a  time  and  place 
stated.  If  the  person  so  cited  shall  be  other  than  the  parent  or  the  guardian 
of  the  child,  then  the  parent  or  guardian,  or  both,  if  in  the  county,  shall  also 
be  notified  of  the  pendency  of  the  case  and  of  the  time  and  place  appointed, 
by  personal  service  before  the  hearing  except  as  hereinafter  provided. 
Citation  may  be  issued  requiring  the  appearance  of  any  other  person  whose 
presence,  in  the  opinion  of  the  judge,  is  necessary. 

History:     En.  Sec.  5,  Ch.  227,  L.  1943.  child    proceeding    is    not    jurisdictional    if    the 

r*  t     1-        ^-x  X-  parties  voluntarily  appear.  In  re  Gonzalez,  139 

Defective  Citation  ^  332,  366  P  2d  718;  720. 
A    citation    was    fatally    defective    where    it 

failed  to  recite  substance  of  petition.  State  v.  References 

Johnson,  141  M  1,  374  P  2d  504,  506.  In  re  Allamaras,  139  M  130,  361  P  2d  340. 

Jurisdiction 

The   issuance  of  a  citation  in  a   delinquent 

10-607.  Service  of  citation.  Service  of  citation  shall  be  made  personally 
by  the  delivery  of  copies  thereof  to  the  person  cited;  provided  that  if  the 
judge  is  satisfied  that  it  is  impracticable  to  serve  personally  such  citation  or 
the  notice  provided  in  the  preceding  section,  he  may  order  service  by  regis- 
tered mail  to  their  last  known  address,  or  by  the  publication  thereof,  or  both, 
as  he  may  direct.  It  shall  be  sufficient  to  confer  jurisdiction  if  service  is 
effected  at  least  twenty-four  hours  before  the  time  fixed  in  the  citation  for 
the  return  thereof. 

Service  of  citation,  process  or  notice  required  by  this  act  may  be  made 
by  any  suitable  person  under  the  direction  of  the  court. 

For  all  necessary  travel  incident  to  his  official  duties  in  connection  with 
the  investigation,  supervision,  and  transportation  of  children,  the  probation 
officer  shall,  in  addition  to  his  official  salary,  be  reimbursed  for  actual  ex- 
penses incurred. 


History:     En.  Sec.  6,  Ch.  227.  L.  1943. 


References 


Personal  Service  jn  j-e   Gonzalez,    139   M  592,   366  P  2d   718, 

Service  of  the  citation   on   an  adult  brother       720;   State  v.  Johnson,  141  M  1,  374  P  2d  504, 
of  the  child's  father  at  the  father's  home  was       505. 
not  sufficent  service  on  the  father.  In  re  Alla- 
maras,   139   M    130,   361    P   2d   340,   explained 
in  139  M  592,  596,  366  P  2d  718. 
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10-608.  Failure  to  obey  citation — warrant.  If  any  person  cited  as  here- 
in provided  shall,  without  reasonable  cause,  fail  to  appear,  he  may  be  pro- 
ceeded against  for  contempt  of  court.  In  case  the  citation  cannot  be  served, 
or  the  parties  served  fail  to  obey  the  same,  or  in  any  case  where  it  shall  be 
made  to  appear  to  the  judge  that  the  service  will  be  ineffectual  or  the  wel- 
fare of  the  child  requires  that  he  shall  be  brought  forthwith  into  the  custody 
of  the  court,  a  warrant  may  be  issued  against  the  parent  or  guardian  or 
against  the  child  himself. 

History:     En.  Sec.  7,  Ch.  227,  L.  1943. 

10-609.  Release  of  children  taken  into  custody.  Whenever  any  officer 
takes  a  child  into  custody,  he  shall,  unless  it  is  impracticable,  or  has  been 
otherwise  ordered  by  the  court,  accept  the  written  promise  of  the  parent, 
guardian,  or  custodian  to  bring  the  child  to  the  court  at  the  time  fixed. 
Thereupon  such  child  may  be  released  in  the  custody  of  a  parent,  guardian, 
or  custodian.  If  not  so  released,  such  child  shall  be  placed  in  the  custody  of 
a  probation  officer  or  other  person  designated  by  the  court,  or  taken  im- 
mediately to  the  court,  or  place  of  detention  designated  by  the  court,  and 
the  officer  taking  him  shall  immediately  notify  the  court  and  shall  file  a 
petition  when  directed  to  do  so  by  the  court.  The  court  may  make  a  general 
order  designating  such  place  of  detention. 

In  the  case  of  any  child  whose  custody  has  been  assumed  by  the  court 
and  pending  the  final  disposition  of  the  case,  the  child  may  be  released  in 
the  custody  of  a  parent,  guardian  or  custodian,  or  of  a  probation  officer  or 
other  person  appointed  by  the  court,  to  be  brought  before  the  court  at  the 
time  designated.  When  not  released  as  herein  provided,  such  child,  pending 
the  hearing  of  the  case,  shall  be  detained  in  such  place  of  detention  as  shall 
be  designated  by  the  court,  subject  to  further  order. 

Nothing  in  this  act  shall  be  construed  as  forbidding  any  peace  officer, 
police  officer,  or  probation  officer  from  immediately  taking  into  custody  any 
child  who  is  found  violating  any  law  or  ordinance,  or  who  is  reasonably  be- 
lieved to  be  a  fugitive  from  his  parents  or  from  justice,  or  whose  surround- 
ings are  such  as  to  endanger  his  health,  morals,  or  welfare,  unless  im- 
mediate action  is  taken.  In  every  such  case  the  officer  taking  the  child  into 
custody  shall  immediately  report  the  fact  to  the  court  and  the  case  shall 
then  be  proceeded  with  as  provided  in  this  act. 

Whenever  any  officer  takes  into  custody  a  child  who  committed  or  at- 
tempted to  commit  any  of  the  offenses  set  out  in  subsection  (2)  (b)  of  section 
10-602,  or  whom  he  has  reasonable  cause  to  believe  has  committed  or  at- 
tempted to  commit  such  offense  or  offenses,  he  shall  proceed  in  accordance 
with  the  provisions  of  the  criminal  law  of  this  state. 

History:     En.  Sec.  8.  Ch.  227,  L.  1943;  amd.  Collateral   References 

Sec.   3.  Ch.   276,  L.   1947.  Infants  (Key  16.11). 

43  C.J.S.  Infants  §   100. 

10-610.  Transfer  from  other  courts.  If,  during  the  pendency  of  a  crim- 
inal or  quasi-criminal  charge  against  any  person  in  any  other  court,  it  shall 
be  ascertained  that  said  person  was  at  the  time  of  committing  the  alleged 
offense  within  the  definition  of  "delinquent  child"  as  set  out  in  subsection 
(2)  (b)  of  section  10-602,  it  shall  be  the  duty  of  such  court  to  transfer  such 
case  immediately,  together  with  all  papers,  documents,  and  testimony  con- 
nected therewith,  to  the  juvenile  court.  The  court  making  the  transfer  shall 
order  the  child  to  be  taken  forthwith  to  the  place  of  detention  designated  by 
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the  juvenile  court  or  to  that  court  itself,  or  release  such  child  in  the  custody 
of  some  suitable  person,  to  appear  before  the  juvenile  court  at  a  time 
designated.  The  juvenile  court  shall  thereupon  proceed  to  hear  and  dispose 
of  such  case  in  the  same  manner  as  if  it  had  been  instituted  in  that  court 
in  the  first  instance. 

History:     En.  Sec.  9,  Ch.  227,  L.  1943;  amd.       formation  against  a  juvenile  child  of  the  age 
Sec.  4,  Ch.  276,  L.  1947.  of   15  years  and  less  than    16  years   of  age. 


nor  to  try  such  child  in  the  district  court.  State 
ex  rel.  Dahl  v.  District  Court,   134  M  395,  333 
District  criminal  court  has  no  jurisdiction  to      p  2d  495,  497. 


Criminal  Information 

District  criminal  coui 
authorize  or  order  the  filing  of  a  criminal  in 


10-611.  Hearing — judgment.  The  court  may  conduct  the  hearing  in 
an  informal  manner  and  may  adjourn  the  hearing  from  time  to  time.  In 
the  hearing  of  any  juvenile  case,  as  distinguished  from  a  case  involving 
a  child  charged  with  the  commission  of  or  attempt  to  commit  any  of  the 
criminal  offenses  set  out  in  subdivision  (2)  (b)  of  section  10-602,  the  general 
public  shall  be  excluded  and  only  such  persons  admitted  as  have  a  direct 
interest  in  the  case;  provided,  however,  that  whenever  the  hearing  in  the 
juvenile  court  is  had  on  a  written  petition  charging  the  commission  of  any 
felony,  persons  having  a  legitimate  interest  in  the  proceeding,  includ- 
ing responsible  representatives  of  public  information  media,  shall  not  be 
excluded  from  such  hearing.  All  cases  involving  children  shall  be  heard 
separately  and  apart  from  the  trial  of  cases  against  adults. 

If  the  court  shall  find  that  the  child  is  delinquent  within  the  provisions 
of  this  act,  it  may  by  order  duly  entered  proceed  as  follows: 

(1)  Place  the  child  on  probation  or  under  supervision  upon  such 
terms  as  the  court  shall  determine. 

(2)  Commit  the  child  to  a  suitable  public  institution  or  agency  or 
to  a  suitable  private  institution  or  agency  incorporated  under  the  laws 
of  the  state,  approved  by  the  state  department  of  public  welfare,  and 
authorized  to  care  for  children;  or  to  place  them  in  suitable  foster  homes, 
approved  by  the  department  of  public  welfare,  or  the  probation  department. 

(3)  Order  such  further  care  and  treatment  as  the  court  may  deem, 
best  for  the  best  interests  of  the  child,  except  as  herein  otherwise  provided. 

No  commitment  of  any  such  delinquent  child  to  any  institution  under 
this  act  shall  be  deemed  commitment  to  a  penal  institution.  No  adjudica- 
tion upon  the  status  of  any  delinquent  child  in  the  jurisdiction  of  the 
court  shall  operate  to  impose  any  of  the  civil  disabilities  ordinarily  im- 
posed by  conviction,  nor  shall  any  delinquent  child  be  deemed  a  criminal 
by  reason  of  such  adjudication,  nor  shall  such  adjudication  be  deemed  a 
conviction,  nor  shall  any  child  be  charged  with  or  convicted  of  any  crime 
in  any  court  except  as  provided  in  the  preceding  section  of  this  act.  The 
disposition  of  the  delinquent  child  or  any  evidence  given  in  the  court  shall 
not  be  admissible  as  evidence  against  the  child  in  any  other  case  or 
proceeding. 

Whenever  the  court  shall  commit  a  delinquent  child  to  any  institution 
or  agency,  it  shall  transmit  with  the  order  of  commitment  a  summary  of 
its  information  concerning  such  child. 

Whenever  a  child  or  an  adult  under  the  age  of  twenty-one  (21)  years 
is  convicted  of  a  felony  or  felonies  or  attempt  to  commit  a  felony  or 
felonies  and  is  sentenced  to  imprisonment  in  the  state  prison,  he   shall, 
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throughout  the  term  of  imprisonment  or  until  such  time  as  he  reaches 
the  age  of  twenty-one  (21)  years,  be  kept  separate  and  apart  at  all  times 
from  those  inmates  who  are  over  the  age  of  twenty-one  years. 


History:  En.  Sec.  10.  Ch.  227,  L.  1943;  amd. 
Sec.  5,  Ch.  276.  L.  1947;  amd.  Sec.  1.  Ch.  132. 
L.    1961. 

Amendment 

The  1961  amendment  added  the  proviso  to 
the  second  sentence  of  the  first  paragraph. 

Due  Process 

Even  though  a  hearing  may  be  informal, 
the  requirements  of  due  process  must  be  met; 
where  there  -was  no  sworn  testimony,  no 
proof,  no  representation  by  counsel,  no  proper 
citation  to  the  parent,  and  no  hearing  in  fact, 
an  order  of  commitment  to  the  industrial  school 
was  reversible.  In  re  Allamaras,  139  M  130, 
361  P  2d  340,  explained  in  139  M  592,  596,  366 
P  2d  718,  720. 

Informal  Hearing 

This  section  and  section  10-605  must  be 
read  together  and  the  informal  manner  in 
which  a  hearing  may  be  conducted  as  pro- 
vided in  this  section  refers  to  the  preliminary 
inquiry  provided  for  in  section  10-605.  In  re 
Gonzalez,  139  M  592,  366  P  2d  718,  720. 

An  informal  trial  is  improper  when  the 
hearing  is  upon  a  petition  of  county  attorney 


charging  a  minor  child,  sixteen  years  of  age, 
with  being  a  delinquent  child,  which  could 
result  in  commitment.  In  re  Gonzalez,  139  M 
592,  366  P  2d  718,  720. 

Operation   and   Effect 

The  prohibition  in  this  section,  which  pro- 
hibits the  "disposition  of  a  delinquent  child 
or  evidence  given  in  the  court"  from  being 
used  as  evidence  in  any  other  case  or  pro- 
ceeding against  the  child,  applies  only  where 
the  child  is  a  party  in  a  later  proceeding; 
where  the  child  is  a  witness  in  a  latter  case, 
evidence  of  contradictory  statements  made  in 
the  juvenile  court  may  be  used  for  the  purpose 
of  impeachment.  State  v.  Searle,  125  M  467, 
239   P   2d  995,   998. 

Stenographic  Record  of  Evidence 

Proceeding  upon  a  petition  of  county  at- 
torney charging  a  minor  with  being  a  de- 
linquent child,  resulting  in  commitment  of  child 
to  industrial  school,  was  remanded  to  district 
court  where  no  stenographic  record  had  been 
made  of  the  evidence  presented  in  the  juvenile 
court.  In  re  Gonzalez,  139  M  592,  366  P  2d  718, 
720. 


10-612.  Form  of  commitment  to  state  juvenile  iacility.  Whenever  under 
the  provisions  of  this  act  the  court  orders  a  delinquent  child  committed  to 
the  state  vocational  school  for  girls,  state  industrial  school  or  other  state 
department  of  institutions  juvenile  facility,  the  form  of  commitment  shall  be 
as  follows: 

ORDER  OF  COMMITMENT 

State  of  Montana,  County  of ,  ss: 

In  the  district  Court  for  the Judicial  district. 

On  the day  of ,  19--, , 

a   minor   of   this  county,   years   of   age,   was   brought   before   me 

charged  with Upon  due  proof  I  find  that 

is  a  suitable  person  to  be  committed  to 

It  is  ordered  that  be  committed  to  until 

attains  the  age  of  21  or  is  sooner  legally  discharged  or  placed  out. 

The  names,  addresses  and  occupations  of  the  parents  are: 
Name  Address  Occupation 


The  names  and  addresses  of  other  near  relatives  are: 


Witness  my  hand  this 


day  of A.D.  19. 

Judge 
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History:     En.  Sec.  11,  Ch.  227,  L.  1943;  amd.       state    department    of    institutions    juvenile    la- 
Sec.    83,    Ch.    199,   L.    1965.  cility";  substituted  the  form  for  a  reference  to 


Amendment 

The  1965  amendment  inserted  references  to 
the  vocational  school  for  girls  and  to  "other 


a  form  formerly   contained   in   section   80-815; 
and  made  minor  changes  in  phraseology. 


10-613.  Modification  of  judgment.  Any  order  of  the  court  may  be 
modified  at  any  time,  except  an  order  committing  a  child  to  the  custody  of 
a  state  custodial  or  correctional  institution. 

History:     En.  Sec.  12,  Ch.  227,  L.  1943;  amd. 
Sec.  2,  Ch.  123,  L.  1945. 

10-614.  Selection  of  custodial  agency.  In  placing  a  delinquent  child 
under  any  guardianship  or  custody  other  than  that  of  its  parents,  the 
court  shall,  when  practicable,  select  a  person  or  an  institution  or  agency 
governed  by  persons  of  like  religious  faith  as  that  of  such  delinquent  child, 
or  in  case  of  a  difference  in  the  religious  faith  of  the  parents,  then  of  the 
religious  faith  of  the  delinquent  child,  or  if  the  religious  faith  of  the  de- 
linquent child  is  not  ascertained,  then  of  either  of  the  parents. 

History:     En.  Sec.  13.  Ch.  227,  L.  1943;  amd. 
Sec.  6,  Ch.  276,  L.  1947. 

10-615.     Support  of  delinquent  child  committed  to  a  custodial  agency. 

When  a  delinquent  child  is  committed  by  the  court  to  custody  other  than 
that  of  its  parents,  and  no  provision  is  otherwise  made  by  law  for  the 
support  of  such  delinquent  child,  compensation  for  the  care  of  such  delin- 
quent child,  when  approved  by  order  of  the  court,  shall  be  a  charge  upon 
the  county,  or  the  appropriate  division  thereof.  But  the  court  may,  after 
giving  the  parent  a  reasonable  opportunity  to  be  heard,  adjudge  and  order 
that  such  parent  shall  pay  in  such  manner  as  the  court  may  direct,  such 
sum  as  will  cover,  in  whole  or  in  part,  the  support  of  such  delinquent  child, 
and  if  such  parent  shall  wilfully  fail  or  refuse  to  pay  such  sum,  he  may  be 
proceeded  against  as  provided  by  law  for  cases  of  desertion  or  failure  to 
provide  subsistence,  or  said  cost  may  be  collected  in  a  civil  action  against 
the  parent  or  parents. 

History:     En.  Sec.  14,  Ch.  227,  L.  1943;  amd. 
Sec.  7,  Ch.   276,  L.    1947. 

10-616.  Support  of  dependents.  In  any  delinquency  hearing  where  it 
appears  that  the  child's  parents  are  liable  for  desertion,  abandonment,  or 
failure  to  provide  subsistence  or  care  for  such  child  the  court  may  issue 
a  citation  or  other  necessary  process  to  compel  the  attendance  of  the  child's 
parents  or  any  other  necessary  person.  If  such  parent  is  found  guilty  of 
desertion,  abandonment,  or  failure  to  provide  subsistence  or  care  for  any 
person  for  whose  maintenance  or  care  such  adult  is  legally  responsible,  the 
court  may  inquire  into  and  determine  his  ability  to  provide  for  maintenance 
or  care  of  such  person  and  may  direct  when,  how,  and  where  money  for 
such  maintenance  or  care  shall  be  paid;  and  in  the  event  that  such  adult 
shall  wilfully  and  without  just  excuse,  fail  or  refuse  to  pay  the  same  in  ac- 
cordance with  the  court's  order,  said  person  shall  be  dealt  with  in  accordance 
with  the  provisions  of  law  relating  to  desertion  or  failure  to  provide  sub- 
sistence, or  such  adult  may  be  proceeded  against  as  for  contempt  of  court. 

History:     En.  Sec.  15,  Ch.  227,  L.  1943. 

10-617.     Penalty  for  improper  and  negligent  training  of  children.     Any 

parent   or  parents,   legal   guardian,   or   any   other   person   who    shall   en- 
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courage,  wilfully  cause  or  contribute  to,  or  through  negligence  in  the  care, 
custody,  guidance,  education,  maintenance,  or  direction  of  any  child  under 
eighteen  years  of  age,  cause  or  permit  such  child  to  violate  any  laws  of  this 
state,  or  the  ordinance  or  ordinances  of  any  city  of  this  state,  or  to  be  or 
become  incorrigible,  or  to  knowingly  associate  with  thieves,  vicious  or 
immoral  persons;  or  to  grow  up  in  idleness  or  crime,  or  to  knowingly 
enter  a  house  of  prostitution;  or  to  knowingly  visit  or  patronize  any  place, 
house,  or  apartment  building  where  any  gambling  device  is  or  gambling 
devices  are  or  shall  be  operated  or  run,  or  where  any  gambling  is  done 
or  conducted,  or  to  patronize  or  visit  any  saloon  or  saloons,  or  dram  shop 
or  dram  shops,  where  intoxicating  liquors  are  sold,  or  to  wander  about  the 
streets  of  any  town  or  city  in  the  nighttime,  without  being  on  lawful  busi- 
ness or  occupation,  or  to  habitually  wander  about  or  visit  any  railroads 
or  tracks,  or  to  jump  or  hook  on  to  any  moving  train  or  to  enter  any  car 
or  engines,  without  lawful  authority;  to  use  habitually  any  vile,  obscene, 
vulgar,  profane,  or  indecent  language,  or  to  be  guilty  of  immoral  conduct 
in  any  public  place,  or  about  any  schoolhouse  or  grounds,  or  keep  or  permit 
it  in  or  about  any  saloon  or  place  where  spirituous  liquors  or  intoxicating 
liquors  are  sold,  or  in  any  gambling  house  or  place  where  gambling  is 
practiced,  or  in  a  house  of  ill  fame  or  prostitution;  or  to  become  addicted 
to  the  use  of  spirituous  and  intoxicating  liquors  not  for  medicinal  pur- 
poses prescribed  by  a  physician;  shall  be  guilty  of  a  misdemeanor  and 
upon  trial  and  conviction  thereof  shall  be  fined  in  a  sum  not  less  than  ten 
dollars  ($10.00)  and  not  to  exceed  one  thousand  dollars  ($1,000.00),  or 
imprisonment  in  the  county  jail  for  a  period  not  exceeding  nine  (9) 
months,  or  by  both  such  fine  and  imprisonment. 


History:  En.  Sec.  16,  Ch.  227,  L.  1943; 
amd.  Sec.  1,  Ch.  22,  L.  1959. 

Amendment 

The  1959  amendment  inserted  the  -word 
"any"  after  the  "words  "legal  guardian,  or" 
near  the  beginning  of  this  section;  deleted 
the  words  "or  to  patronize  or  visit  any  pub- 
lic poolroom  or  poolrooms,  or  bucketshop" 
which  appeared  after  the  words  "where  in- 
toxicating liquors  are  sold";  made  the  word 
"railroad"  plural,  and  deleted  the  word 
"yards"  which  had  appeared  after  the  word 
"railroad." 


Operation   and  Effect 

The  fact  that  officers  may  have  violated 
this  law  by  giving  money  to  a  minor  for 
him  to  buy  liquor  from  the  defendant  in 
order  to  procure  evidence  does  not  absolve 
the  defendant  from  conviction  for  selling 
liquor  to  a  minor.  State  v.  Parr,  129  M  175, 
283  P  2d  1086,  1090.  (Dissenting  opinion,  129 
M   175,  283  P  2d   1086,    1090.) 

Repealing    Clause 

Section  2  of  Ch.  22,  Laws  1959  repealed 
all  acts  and  parts  of  acts  in  conflict  there- 
with. 


10-618.  Suspension  of  sentence — bond.  The  court  may  suspend  any 
sentence  for  the  violation  of  the  provisions  of  the  proceeding  section  or  re- 
lease any  person  sentenced  under  this  act  from  custody  upon  condition 
that  such  person  shall  furnish  a  good  and  sufficient  bond  or  undertaking  to 
the  state  of  Montana,  in  such  penal  sum,  not  exceeding  three  thousand 
dollars  ($3,000.00),  as  the  court  shall  determine,  upon  conditions  to  be  pre- 
scribed or  imposed  by  the  court,  as  seems  most  calculated  to  remove  the 
cause  of  such  delinquency  of  the  child  or  children,  and  while  such  condi- 
tions are  accepted  and  complied  with  by  such  persons,  such  sentence  may, 
in  the  discretion  of  the  court,  remain  suspended,  and  such  persons  shall  be 
considered  on  probation  in  said  court;  and  in  case  a  bond  is  given  as  pro- 
vided herein,  the  conditions  prescribed  by  the  court  may  be  made  a  part 
of  the  terms  and  conditions  of  such  bond. 

History:     En.   Sec.    17,   Ch.    227,   L.    1943. 
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10-619.  Forfeiture  of  bond — execution  of  sentence.  Upon  failure  of 
any  person  to  comply  with  the  terms  and  conditions  imposed  by  the  court, 
such  bond  or  the  term  of  probation  may  be  declared  forfeited  and  termi- 
nated by  the  court,  and  the  original  sentence  executed  as  though  it  had 
never  been  suspended,  and  the  term  of  any  jail  sentence  imposed  in  any 
such  case  shall  commence  from  the  date  of  the  incarceration  of  any  such 
person  after  the  forfeiture  of  such  bond  or  term  of  probation.  There  shall 
be  deducted  from  any  such  period  of  incarceration  any  part  of  such  sen- 
tence which  may  already  have  been  served. 

History:     En.  Sec.   18,  Ch.  227,  L.  1943. 

10-620.  Citation  and  judgment  against  surety  on  bond.  It  shall  not  be 
necessary  to  bring  a  separate  suit  to  recover  the  penalty  of  any  such  bond 
forfeited,  but  the  court  may  cause  a  citation  to  issue  to  the  surety  or  sure- 
ties thereon,  requiring  that  he  or  she  appear  at  a  time  named  therein  by 
the  court,  which  time  shall  not  be  less  than  ten  (10)  nor  more  than  twenty 
(20)  days  from  the  issuance  thereof,  and  show  cause,  if  any  there  be,  why 
judgement  should  not  be  entered  for  the  penalty  of  such  bond  and  execution 
issue  for  the  amount  thereof  against  the  property  of  the  surety  or  sureties 
thereon,  as  in  civil  cases,  and  ,  upon  failure  to  appear  or  failure  to  show  any 
sufficient  cause,  the  court  shall  enter  judgement  in  behalf  of  the  state  of 
Montana,  against  the  surety  or  sureties.  Any  moneys  collected  or  paid 
upon  any  such  execution  or  in  any  case  upon  said  bond,  shall  be  turned 
over  to  the  county  treasurer  of  the  county  in  which  such  bond  is  given,  to 
be  applied  to  the  care  and  maintenance  of  delinquent  children  committed 
under  the  provisions  of  this  act. 

History:     En.    Sec.    19,    Ch.    227,    L.    1943; 
amd.  Sec.  8,  Ch.  276,  L.  1947. 

10-621.  Designation  of  judge.  In  districts  where  there  are  more  than 
one  judge,  one  of  the  judges  shall  be  designated  to  act  as  the  judge  who 
shall  hear  all  proceedings  under  this  act;  provided  that  in  districts  where 
judges  are  required  to  travel  from  one  country  to  another,  either  one  of  the 
judges  may  act. 

History:     En.   Sec.   20,  Ch.  227,  L.    1943. 

10-622.  Probation  officers — appointments — removal — salaries.  In  every 
judicial  district  of  the  state  of  Montana  the  judge  thereof  having  juris- 
diction of  juvenile  matters  may  appoint  one  discreet  person  of  good  moral 
character,  who  shall  be  known  as  the  chief  probation  officer  of  such 
district  and  who  shall  hold  his  office  until  removed  by  the  court.  Such 
officer  shall  receive  for  his  services  such  sum  as  shall  be  specified  by  the 
court  upon  appointment,  provided  that  the  judge  of  the  district  court  may 
employ  him  on  a  yearly  salary  not  to  exceed  six  thousand  nine  hundred 
dollars  ($6,900.00),  or  on  a  per  diem  basis  for  the  time  actually  and 
necessarily  employed  in  performing  the  duties  of  the  office.  The  salary  of 
such  officer  shall  be  apportioned  among  and  paid  by  each  of  said  counties 
in  which  said  officer  shall  be  appointed  to  act,  in  proportion  to  the  assessed 
valuation  of  such  counties  for  the  year  then  current,  except  that  where  such 
official  is  appointed  for  one  county,  his  salary  shall  be  paid  by  that  county. 

The  judge  having  jurisdiction  of  juvenile  matters  may  also  appoint 
such  additional  persons  to  serve  as  deputy  probation  officers  as  the  judge 
deems  necessary;  their  salaries  to  be  fixed  by  the  judge  at  the  time  of 
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appointment,  provided  that  such  salaries  shall  not  exceed  ninety  per  cent 
(90%)  of  the  salary  of  the  chief  probation  officer. 


History:  En.  Sec.  21,  Ch.  227,  L.  1943; 
amd.  Sec.  1,  Ch.  116,  L.  1947;  amd.  Sec. 
1,  Ch.  27,  L.  1951;  amd.  Sec.  1,  Ch.  112, 
L.  1953;  amd.  Sec.  1,  Ch.  36,  L.  1955;  amd. 
Sec.  1,  Ch.  177,  L.  1957;  amd.  Sec.  1,  Ch. 
166,  L.  1961;  amd.  Sec.  1,  Ch.  115,  L.  1963; 
amd.  Sec.  1,  Ch.  94,  L.  1965. 

Amendments 

The  1961  amendment  increased  the  year- 
ly salary  specified  in  the  second  sentence 
of  the  first  paragraph  from  $4,800  to  $5,400; 
and,  at  the  end  of  the  section,  deleted  "or 
four  thousand  three  hundred  twenty  dollars 
($4,320.00)    per   year." 

The  1963  amendment  increased  the  yearly 
salary  specified  in  the  second  sentence  of 
the  first  paragraph  from  $5,400  to  $6,000. 

The    1965   amendment  increased   the  yearly 


salary    specified    in    the    second    sentence    of 
the  first  paragraph  from  $6,000  to  $6,900. 

Repealing  Clauses 

Section  2  of  Ch.  166,  Laws  1961  and  Sec. 
2  of  Ch.  115,  Laws  1963  repealed  all  acts 
and  parts  of  acts  in  conflict  therewith. 

Section  2  of  Ch.  94,  Laws  1965  repealed 
all  acts  and  parts  of  acts  in  conflict  there- 
with. 

Effective   Dates 

Section  3  of  Ch.  166,  Laws  1961  provided 
the  act  should  be  in  effect  from  and  after  its 
passage  and  approval.  Approved  March  6, 
1961. 

Section  3  of  Ch.  115,  Laws  1963  provided 
the  act  should  be  in  effect  from  and  after  its 
passage  and  approval.  Approved  March  1, 
1963. 


10-623.  Duties  and  powers  of  the  probation  department.  The  chief 
probation  officer,  under  the  direction  of  the  judge,  shall  have  charge  of  the 
work  of  the  probation  department.  The  probation  department  shall  make 
such  investigations  as  the  juvenile  court  may  direct,  keep  a  written  record 
of  such  investigations  and  submit  the  same  to  the  judge,  or  deal  with  the 
same  as  the  judge  may-  direct.  The  department  shall  furnish  to  any  delin- 
quent child  or  to  any  person  within  the  purview  of  sections  10-617  and 
10-618,  placed  on  probation  a  written  statement  of  the  conditions  of  pro- 
bation, and  shall  keep  informed  concerning  the  conduct  and  condition  of 
each  person  under  its  supervision,  and  shall  report  thereon  to  the  judge  as 
he  may  direct.  Each  probation  officer  shall  use  all  suitable  methods  to  aid 
persons  on  probation  and  bring  about  improvement  in  their  conduct  and 
condition.  The  probation  department  shall  keep  full  records  of  its  work, 
and  shall  keep  accurate  and  complete  accounts  of  money  collected  from 
persons  under  its  supervision,  and  shall  give  receipts  therefor  and  shall 
make  reports  thereupon  as  the  judge  may  direct.  Probation  officers,  for 
the  purpose  of  this  act,  shall  have  the  powers  of  police  officers. 

All  information  obtained  in  discharge  of  official  duty  by  any  officer  or 
other  employe  of  the  juvenile  court  shall  be  privileged  and  shall  not  be  dis- 
closed to  anyone  other  than  the  judge  and  others  entitled  under  this  act  to 
receive  such  information,  unless  and  until  otherwise  ordered  by  the  judge. 

History:     En.    Sec.    22,    Ch.    227,    L.    1943; 
amd.    Sec.   9,   Ch.    276,   L.    1947. 

10-624.  Bond  of  the  chief  probation  officer.  In  each  judicial  district  or 
county  having  a  chief  probation  officer,  such  officer  shall  be  required  to  fur- 
nish to  the  state  of  Montana  a  bond  in  the  sum  of  one  thousand  dollars 
($1,000.00)  for  the  faithful  performance  of  his  duties. 

History:     En.  Sec.  23,  Ch.  227,  L.  1943. 

10-625.  Physical  and  mental  examinations  and  treatment.  The  court 
may  cause  any  person  coming  under  its  jurisdiction  to  be  examined  by  a 
physician,  psychiatrist,  or  psychologist,  appointed  by  the  court. 

Whenever  a  child,  concerning  whom  a  petition  has  been  filed,  appears  to 
be  in  need  of  medical  or  surgical  care,  the  court  may  order  the  parent, 
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guardian  or  custodian  to  provide  treatment  for  such  child  in  a  hospital  or 
otherwise.  If  such  parent,  guardian,  or  custodian  fails  to  provide  such 
treatment,  the  court  may,  after  due  notice,  enter  cm  order  therefor,  and 
expense  thereof,  when  approved  by  the  court,  shall  be  a  charge  upon  the 
county;  but  the  court  may  adjudge  that  the  person  or  persons  having  the 
duty  under  the  law  to  support  such  child  pay  part  or  all  of  the  expenses  of 
such  treatment  in  the  manner  provided  in  a  preceding  section  of  this  act. 

History:     En.  Sec.  24,  Ch.  227,  L.  1943. 

10-626.  Place  of  detention.  No  child  under  eigtheen  (18)  years  of  age 
shall  be  placed  in  or  committed  to  any  prison,  jail,  or  lockup,  nor  be  de- 
tained nor  transported  in  association  with  criminal,  vicious,  or  dissolute 
persons,  provided,  that  a  child  whose  habits  or  conduct  are  deemed  to  be 
such  as  to  constitute  a  menace  to  other  persons  may,  with  the  consent  of  the 
judge  or  chief  probation  officer,  be  placed  in  a  jail  or  other  place  of  deten- 
tion for  adults,  but  in  a  room  or  ward  separate  from  adults;  provided 
further  that,  whenever  a  child  over  sixteen  (16)  years  of  age  is  charged  with 
the  commission  of,  or  attempt  to  commit  any  of  the  offenses  set  out  in 
subsection  (2)  (b)  of  section  10-602,  or  whenever  an  adult  under  the  age 
of  twenty-one  (21)  years  is  charged  with  the  commission  of,  or  attempt  to 
commit,  a  felony  or  felonies,  he  shall  be  placed  in  a  jail  or  other  place  of 
detention  for  adults,  but  in  a  room  or  ward  separate  from  such  adults  who 
are  over  the  age  of  twenty-one  (21)  years. 

Provision  shall  be  made  for  the  temporary  detention  of  children  who  are 
not  charged  with  the  commission  of,  or  attempt  to  commit,  any  of  the  of- 
fenses set  out  in  subsection  (2)  (b)  of  section  10-602,  in  a  detention  home 
to  be  conducted  as  an  agency  of  the  court,  or  the  court  may  arrange  for  the 
boarding  of  such  children  temporarily  in  foster  homes,  subject  to  the  super- 
vision of  the  court,  or  may  arrange  with  an  incorporated  institution  or  agency 
or  the  department  of  public  welfare  for  the  temporary  care  of  such  children 
within  the  jurisdiction  of  the  court. 

History:     En.    Sec.    25,    Ch.    227,    L.    1943; 
amd.  Sec.   10,  Ch.  276,  L.   1947. 

10-627.  Foster  homes — youth  home.  In  each  county  the  chief  pro- 
bation officer  with  the  approval  of  the  judge,  shall  select  a  number  of  family 
homes,  to  be  known  as  foster  homes,  where  delinquent  children  may 
be  placed  permanently  or  temporarily  while  disposition  is  being  made.  It 
shall  be  the  duty  of  the  county  commissioners  to  provide  funds  for  payment 
of  such  foster  parents  at  a  rate  to  be  determined  by  the  court  judge. 

In  all  counties  the  county  commissioners  may  provide  by  purchase, 
lease,  or  otherwise,  a  place  to  be  known  as  the  youth  home,  which  shall  not 
be  used  for  the  confinement  of  adult  persons  charged  with  criminal  offenses, 
where  delinquent  children  may  be  detained  until  final  disposition,  which 
place  shall  be  maintained  by  the  county  as  in  other  like  cases.  The  judge 
having  jurisdiction  may  appoint  a  superintendent  and  a  matron,  who  shall 
have  charge  of  said  home  and  of  the  children  detained  therein. 

Such  superintendent  and  matron  shall  be  a  suitable  and  discreet  person, 
qualified  as  teacher  of  children.  Such  home  shall  be  furnished  in  a  com- 
fortable manner,  as  nearly  as  may  be  as  a  family  home.  The  compensation 
of  such  superintendent  and  matron  shall  be  fixed  by  the  court,  and  such 
compensation  and  the  maintaining  of  such  home  shall  be  paid  out  of  the 
county  treasury. 

History:     En.  Sec.  26,  Ch.  227,  L.  1943. 
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10-628.  Juvenile  court  committee.  In  every  county  of  the  state  the 
judge  having  jurisdiction  must  appoint  a  committee,  willing  to  act  without 
compensation,  composed  of  not  less  than  three  (3)  nor  more  than  seven 
(7)  reputable  citizens,  which  committee  shall  be  designated  as  a  juvenile 
court  committee;  this  committee  shall  be  subject  to  the  call  of  the  judge  to 
meet  and  confer  with  him  on  all  matters  pertaining  to  the  juvenile  depart- 
ment of  the  court,  and  shall  act  as  a  supervisory  committee  of  detention 
homes,  and  in  the  selection  of  foster  homes. 

History:     En.    Sec.    27,    Ch.    227.    L.    1943; 
amd.  Sec.   1,  Ch.   128,  L.   1957. 

10-629.  County  attorney  to  prosecute.  It  shall  be  the  duty  of  the 
county  attorney  to  assist  the  probation  officer  or  other  person  acting  in  that 
capacity  in  investigating  all  complaints  under  this  act,  and  to  prosecute 
all  persons  charged  with  violating  any  of  the  provisions  of  this  act,  when 
requested  by  the  court. 

History:     En.  Sec.   28,  Ch.  227,  L.   1943.  References 

In  re  Gonzales,   139  M  592,  366  P  2d  718. 
720. 

10-630.  Appeals.  In  the  case  of  a  delinquent  child  an  appeal  to  the 
supreme  court  may  be  taken  by  the  party  aggrieved  in  the  manner  pro- 
vided by  law  or  by  rule  of  court  for  appeal  in  civil  cases.  In  any  case 
charging  an  adult  with  contributing  to  the  delinquency  of  a  child,  an  ap- 
peal may  be  taken  to  the  supreme  court  in  the  manner  provided  by  law  or 
by  rule  of  court  for  appeal  in  criminal  cases.  In  any  other  case  against  an 
adult  coming  under  this  act  an  appeal  may  be  taken  to  the  supreme  court 
in  the  manner  provided  by  law  or  by  rule  of  court  for  appeal  in  civil  cases. 
An  appeal,  in  the  case  of  a  delinquent  child,  shall  not  suspend  the  order 
of  the  court,  nor  shall  it  discharge  the  delinquent  child  from  the  custody 
of  that  court  or  of  the  person,  institution  or  agency  to  whose  care  such 
delinquent  child  shall  have  been  committed  unless  that  court  shall  so  order. 
If  the  supreme  court  does  not  dismiss  the  proceedings  and  discharge  the 
delinquent  child,  it  shall  affirm  or  modify  the  order  of  the  district  court 
and  remand  the  delinquent  child  to  the  jurisdiction  of  the  district  court 
for  supervision  and  care,  and  thereafter  the  delinquent  child  shall  be  and 
remain  under  the  jurisdiction  of  the  district  court  in  the  same  manner  as 
if  such  court  had  made  said  order  without  an  appeal  having  been  taken. 

History:     En.    Sec.    29,    Ch.    227,    L.    1943;  Bill   of   Exceptions 

amd.  Sec.   11,  Ch.  276,  L.   1947.  ^    juvenile    ■who    appeals    from    a    commit- 

References  ment  by  virtue  of   the  provisions   of  this   sec- 

^.^  J                 T   J    •      cx   X  1     r^  1   •             tion  has  the  right  to  have  the  evidence   pre- 

Cited   or   applied   m    State    ex  rei.    Osto]    v.             ^    r,    .      .-.        ■!■  ,  .  .            .        ..i   j    •           u-n 

r/r  ^1                ion    r/i    icn     oo/i    t-i  oj    ncn     nc a        sonted   iTi   the    district   court   Settled    m    a    bill 

McClernan,    129    M    160,    284   P  2d    252,    254.         ,               ^.               jt    -u         -l.,    t^  r          .u 

of  exceptions  and  brought  before  the  sup- 
Collateral  References  reme  court  for  a  review  under  section  93-5505. 
Infants  (Key  16.14).  In  re  Gonzalez,  139  M  592,  366  P  2d  718,  720. 
43   C.J.S.  Infants  §   99. 

10-631.  County  commissioners  authorized  to  provide  funds.  The  coun- 
ty commissioners  of  all  counties  are  hereby  authorized,  empowered,  and 
required  to  provide  the  necessary  funds  and  to  make  all  needful  appropri- 
ations to  carry  out  the  provisions  of  this  act. 

History:     En.  Sec.  30,  Ch.  227,  L.  1943. 

10-632.  Institutional  and  welfare  laws  not  repealed.  Nothing  in  this 
act  shall  be  construed  to  repeal  any  portion   of  the  acts   relating  to  the 
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state  vocational  school  for  girls  or  state  industrial  school,  or  the  act  or 
acts  relating  to  the  state  department  of  public  welfare  or  the  public  wel- 
fare act. 


History:     En.    Sec.    33,    Ch.    227.    L.    1943; 
amd.   Sec.   84,  Ch.    199,  L.    1965. 

Amendment 

The    1965   amendment  substituted   "state  vo- 


cational school  for  girls  or  state  industrial 
school"  for  "industrial  and  vocational  schools" 
and  "state  department  of  public  welfare"  for 
"bureau   of   child   and   animal   protection." 


10-633.  Publicity  forbidden.  No  publicity  shall  be  given  to  the  iden- 
tity of  an  arrested  juvenile  or  to  any  matter  or  proceeding  in  the  juvenile 
court  involving  children  proceeded  against  as,  or  found  to  be,  delinquent 
children,  except  where  a  hearing  or  proceeding  is  had  in  the  juvenile  court 
on  a  written  petition  charging  the  commission  of  any  felony. 


History:  En.  Sec.  12,  Ch.  276.  L.  1947; 
amd.  Sec.   2,  Ch.    132,  L.   1961. 

Amendment 

The  1961  amendment,  after  the  words  "shall 
be  given"  inserted  the  words  "to  the  identity 
of  an  arrested  juvenile  or"  and  at  the  end  of 
the  section,  added  "except  where  a  hearing 
or  proceeding  is  had  in  the  juvenile  court  on 
a  written  petition  charging  the  commission  of 
any  felony." 


Repealing  Clause 

Section  3  of  Ch.  132,  Laws  1961  repealed 
all  acts  and  parts  of  acts  in  conflict  there- 
with. 

Effective  Date 

Section  4  of  Ch.  132,  Laws  1961  provided 
the  act  should  be  in  effect  from  and  after 
its  passage  and  approval.  Approved  March 
2,   1961. 


CHAPTER  7 

CHILD  ADOPTION  AGENCIES 

Section    10-701.  Definitions. 

10-702.  License  required — term  of  license — no  fee  charged. 

10-703.  Licenses  issued  by  department  of  public  welfare — rules  and  regulations — 

minimum  requirements  of  licensees. 

10-704.  Investigation  of  agencies — cancellation  of  licenses. 

10-705.  Certified  copy  of  license  furnished  for  adoption  proceedings. 

10-706.  Operation  without  license — penalty. 

10-701.  Definitions.  The  word  "person"  where  used  in  this  act,  shall 
include  any  individual  or  individuals,  partnership,  voluntary  association  or 
corporation. 

The  word  "agency"  where  used  in  this  act,  includes  any  person  not  re- 
lated by  blood  or  marriage  to  any  minor  child  to  be  adopted.  This  act  shall 
not  apply  to  the  state  orphan's  home  of  the  state  of  Montana. 

History:     En.     Sec.     1,    Ch.     179,    L.     1949.  1   Am.  Jur.   621,  Adoption  of  Children,   §   § 

1   et  seq. 


Cross-Reference 

Adoption  proceedings,  sees.  61-201  to  61-217. 

Collateral    References 

Licenses  (Key   11   (1). 
53  C.J.S.  Licenses  §   30. 


Necessity  of  consent  of  parent  under  statute 
providing  for  adoption  of  abandoned  or  de- 
serted child.    35   ALR   2d   662. 

What  constitutes  adandonment  or  deser- 
tion of  child  by  its  parent  or  parents  within 
purview  of  adoption  laws.  35  ALR  2d   662. 


10-702.  License  required — term  of  license — no  fee  charged.  No  person 
shall  act  as  an  agency  for  procuring  or  selecting  proposed  adoptive  homes 
or  placing  minor  children  in  proposed  adoptive  homes,  or  soliciting  persons 
to  adopt  minor  children  or  arranging  for  persons  to  adopt  minor  children 
who  is  not  the  holder  of  a  license  secured  under  the  provisions  of  this  act. 
Licenses  shall  be  valid  for  the  balance  of  the  calendar  year  in  which  issued. 
No  fee  shall  be  charged  for  such  license. 
History:     En.   Sec.   2,   Ch.    179,  L.   1949. 
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10-703.  Licenses  issued  by  department  of  public  welfare — rules  and 
regulations — minimum  requirements  of  licensees.  The  state  department  of 
public  welfare  is  hereby  authorized  and  directed  to  issue  licenses  to  persons 
now  acting  as  agencies  for  procuring  the  adoption  of  minor  children,  or  who 
may  desire  to  operate  as  such  agency  in  the  future,  and  to  prescribe  the 
conditions  upon  which  such  licenses  shall  be  issued,  and  to  make  such  rules 
and  regulations  for  the  conduct  of  the  affairs  of  such  agencies  as  are  con- 
sistent with  the  welfare  of  such  minor  children,  provided,  however,  that 
said  state  department  of  public  welfare  must  issue  licenses  to  agencies 
meeting  the  following  minimum  requirements: 

(1)  The  chief  function  of  the  agency  must  be  the  care  and  placement 
of  minor  children. 

(2)  The  agency  must  operate  on  a  non-profit  basis  and  be  financially 
responsible  in  and  for  its  operation. 

(3)  The  directing  or  managing  personnel  of  the  agency  must  be  quali- 
fied both  on  the  basis  of  professional  education  and  personality. 

(4)  Complete  records  must  be  kept  of  both  the  minor  children  and 
adopting  parents  with  which  the  agency  deals,  and  such  records  must  be 
confidential. 

(5)  The  agency  must  follow  the  practice  of  verifying  that  the  child  is 
legally  available  for  adoption  and  of  not  completing  the  adoption  until  the 
child  has  been  in  the  proposed  adoptive  home  for  a  trial  period. 

(6)  The  agency  must  have  and  use  facilities  for  making  a  social  study 
of  the  child  and  proposed  adoptive  parents  before  placement  of  the  child, 
particularly  with  regard  to  (a)  the  physical  and  mental  health,  emotional 
stability,  and  personal  integrity  of  the  adopting  parents,  and  their  ability 
to  promote  the  child's  welfare;  and  (b  )the  physical  and  mental  condition 
of  the  child,  and  its  family  background. 

(7)  The  agency  must  agree  to  cooperate  with  courts  having  jurisdiction 
in  adoptive  matters,  and  with  other  public  agencies  having  to  deal  with 
the  welfare  of  minor  children. 

(8)  Any  such  agency  must  annually  submit  a  full,  complete  and  true 
financial  statement  to  the  department  of  public  welfare,  and  such  state- 
ment shall,  contain  a  full  accounting  of  the  operations  of  such  agency  dur- 
ing the  preceeding  year.  When  the  state  department  of  public  welfare  finds, 
upon  the  basis  of  said  report,  or  upon  its  own  investigation,  that  any  such 
agency  has  not  conducted,  or  is  financially  incapable  of  conducting,  its 
operations  according  to  the  standards  established  pursuant  to  this  act,  then 
the  department  is  precluded  from  the  issuance  of,  or  continuance  in  effect 
of,  any  such  license  for  said  agency  for  the  subsequent  year. 

History:     En.    Sec.    3.    Ch.     179.    L.     1949; 
amd.  Sec.   1.  Ch.  156,  L.  1957. 

10-704.  Investigation  of  agencies — cancellation  of  licenses.  The  state 
department  of  public  welfare  shall  have  the  power  and  authority,  through 
its  duly  authorized  representative,  to  investigate  the  operations  of  any  such 
licensed  agencies  and  to  cancel  licenses  theretofore  issued  for  failure  to 
observe  prescribed  rules  and  regulations,  or  to  maintain  minimum  require- 
ments as  in  the  preceding  section  of  this  act  set  out.  Such  agencies  shall 
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give  to  such  representatives  all  information  requested  and  afford  them 
every  reasonable  facility  for  observing  the  operation  of  such  agencies. 

History:     En.    Sec.     4,    Ch.     179,    L.     1949. 

10-705.     Certified  copy  of  license  furnished  for  adoption  proceedings. 

Upon  the  request  of  any  district  court,  proposed  adoptive  parents,  or 
agency,  a  certified  copy  of  any  license  issued  and  in  good  standing  shall  be 
furnished  by  the  state  department  of  public  welfare  for  use  in  any  adoption 
proceeding  with  which  any  licensed  agency  is  concerned. 

History:     En.  Sec.  5,  Ch.  179,  L.   1949. 

10-706.  Operation  without  license — penalty.  Any  person  who  main- 
tains or  conducts  an  agency  for  procuring  the  adoption  of  minor  children, 
or  assist  in  [the]  maintaining  or  conducting  of  such  agency,  without  first 
having  obtained  a  license  herein  provided,  shall  be  guilty  of  a  felony  and 
upon  conviction  may  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars  ($1,000.00). 

History:     En.    Sec.    6.    Ch.    179,    L.    1949.  Compiler's  Note 

The  bracketed  word  "the"  was  inserted  by 
the   compiler. 


CHAPTER  8 

DAY  CARE  FACILITIES  FOR  CHILDREN 

Section    10-801.  Definitions. 

10-802.  License  required — term  of  license — no  fee  charged. 

10-803.  Standards  for  child  care. 

10-804.  Fire  safety — certification  required  by  state  fire  marshal. 

10-805.  Health  protection — certificate  required  by  state  board  of  health. 

10-806.  Licenses  issued  by  the  board  of  public  welfare — rules  and  regulations — 

minimum  requirements  for  licensees. 

10-807.  Provisional  license. 

10-808.  License — renewal. 

1 0-809.  Supervision — inspection — consultation — records — reports. 

1 0-8 1 0.  License — denial — nonrenewal — revocation — hearing. 

10-811.  Violations. 

10-801.  Definitions.  The  word  "child"  whereever  used  in  this  act  shall 
mean  any  person  under  twelve  years  of  age.  "Day  Care  Facility"  shall 
mean  any  person,  group  of  persons,  association  or  place,  incorporated  or 
unincorporated,  that  receives  for  care  during  the  day  or  part  of  the  day 
three  or  more  children  of  separate  families  and  continues  this  type  of 
care  for  five  or  more  consecutive  weeks.  It  excludes  the  person  who  limits 
care  to  children  who  are  related  to  him  by  blood  or  marriage  or  under  his 
legal  guardianship  and  all  group  facilities  established  chiefly  for  educa- 
tional purposes.  "Family  Day  Care  Home"  shall  mean  a  family  home  that 
receives  from  three  to  six  children  of  separate  families  for  care  during 
the  day  or  part  of  the  day  for  five  or  more  consecutive  weeks.  "Day  Care 
Center"  shall  mean  any  day  care  facility  that  receives  seven  or  more 
children  for  care  for  five  or  more  hours  of  the  day  for  five  or  more  con- 
secutive weeks.  It  may  include  facilities  known  as  child  care  centers, 
nursery  schools,  day  nurseries,  and  centers  for  the  mentally  retarded. 

History:     En.   Sec.    1,  Ch.   247.  L.    1965.  Title  of  Act 

An    act    relating    to    the    licensing    of    day 
care   facilities   for  children. 
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10-802.  License  required — term  of  license — no  fee  charged.  No  person, 
group  of  persons,  or  corporation  shall  establish  and  maintain  a  day  care 
facility  for  children  unless  licensed  to  do  so  by  the  state  board  of  public 
welfare.  The  license  shall  be  valid  for  one  year.  There  shall  be  no  fee  for 
the  license. 

History:     En.  Sec.   2,  Ch.   247,  L.   1965. 

10-803.  Standards  for  child  care.  The  state  board  of  public  welfare 
shall  prescribe  and  publish  minimum  standards  for  a  license.  In  developing 
these  standards  the  department  shall  seek  the  advice  and  assistance  of  the 
state  board  of  health  and  superintendent  of  public  instruction,  repre- 
sentatives of  day  care  facilities,  specialists  in  child  care,  and  reprsenta- 
tives  of  parent  groups  who  use  the  services  of  day  care  facilities.  The 
standards  may  pertain  to: 

(a)  character,  suitability,  and  qualifications  of  applicant,  and  other 
persons  directly  responsible  for  the  care  of  children 

(b)  the  number  of  individuals  or  staff  required  for  adequate  super- 
vision and  care  of  children  in  day  care  centers 

(c)  child  care  programs  arid  practices  essential  to  the  protection  of 
health,  safety,  development,  and  well-being  of  children 

(d)  adequate  and  appropriate  admission  policies 

(e)  adequacy  of  physical  facilities  and  equipment 

(f)  general  financial  ability  and  competence  of  applicant  to  provide 
necessary  care  for  children  and  maintain  prescribed  standards. 

History:     En.  Sec.  3,  Ch.  247,  L.  1965. 

10-804.     Fire  safety — certification  required  by  state  fire  marshal.     The 

state  fire  marshal  shall  adopt,  promulgate,  and  enforce  rules  and  regula- 
tions for  the  protection  of  children  in  care  facilities  from  fire  hazards, 
and  arrange  for  such  inspections  and  investigations  as  he  deems  necessary. 
Each  applicant  for  a  license  to  operate  a  day  care  center  shall  submit  to 
the  department  of  public  welfare  a  certificate  of  approval  indicating  that 
fire  safety  rules  and  regulations  have  been  met  before  a  license  can  be 
issued,  provided  that  in  all  nonfire-resistant  homes  two  stories  or  more  in 
height  with  ten  or  more  children,  automatic  sprinkler  systems  acceptable 
to  the  state  fire  marshal  shall  be  installed,  with  said  state  fire  marshal  to 
issue  for  the  information  and  use  of  the  board,  certificates  of  compliance 
with  fire  regulations  and  standards  applicable  to  the  facilities. 

History:     En.  Sec.  4.  Ch.  247,  L.  1965. 

10-805.  Health  protection  —  certificate  required  by  state  board  of 
health.  The  state  board  of  health  shall  adopt  rules  and  regulations  for 
the  protection  of  children  in  day  care  centers  from  the  health  hazards 
of  overcrowding,  food  preparation  and  communicable  diseases  and  ar- 
range for  such  inspections  and  investigations  as  it  deems  necessary.  Each 
applicant  for  a  license  to  operate  a  day  care  center  shall  submit  to  the 
board  of  public  welfare  a  certificate  of  approval  that  state  board  of  health 
rules  and  regulations  have  been  met  before  a  license  can  be  issued. 

History:     En.  Sec.  5,  Ch.  247,  L.   1965. 

10-808.  Licenses  issued  by  the  board  of  public  welfare — rules  and 
regulations — minimum    requirements    of    licensees.     The    state    board    of 
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public  welfare  is  hereby  authorized  and  directed  to  issue  licenses  to  per- 
sons to  receive  into  a  day  care  facility,  children  for  care  during  the  day 
or  part  of  a  day.  This  includes  agencies  now  caring  for  such  children  who 
mcry  desire  to  operate  as  a  day  care  facility  in  the  future.  Application  for 
a  license  shall  be  made  to  the  state  board  of  public  welfare  through  the 
county  department  of  public  welfare  in  the  county  in  which  the  applicant 
lives,  on  forms  prescribed  by  the  state  board.  Upon  receipt  of  the  application, 
the  state  board  [or]  county  welfare  department  shall,  within  a  reasonable 
time,  make  an  investigation  to  determine  whether  or  not  a  license  should 
be  granted.  (Ed.  Note: — The  bracketed  word  [or]  is  substituted  for  "of".) 

The  state  board  of  public  welfare  shall  prescribe  the  conditions  upon 
which  such  licenses  are  issued,  and  will  make  such  rules  and  regulations 
for  the  conduct  of  the  affairs  of  such  facilities  as  are  consistent  with  the 
welfare  of  the  children  received,  provided;  however,  that  the  said  state 
board  of  public  welfare  must  issue  licenses  to  agencies  meeting  the  fol- 
lowing minimum  requirements; 

(a)  the  applicant,  his  employees,  and  all  those  persons  who  will  come 
in  direct  contact  with  the  children  shall  be  of  good  moral  character 

(b)  the  staff  of  the  facility  shall  be  sufficient  in  number  to  provide 
adequate  supervision  and  care  of  the  children  admitted 

(c)  essential  programs  and  practices  carried  on  by  the  facility  staff 
shall  be  developed  and  carried  out  with  due  regard  for  the  protection  of 
the  health,  safety,  development,  and  well-being  of  the  children 

(d)  applicant  and  staff  shall  be  qualified  by  practical  experience  or 
education  or  training,  to  give  good  care  and  treatment  to  the  children 

(e)  physical  facilities  shall  be  of  a  kind  that  can  meet  the  minimum 
state  standards  to  provide  for  the  protection  of  the  children  from  fire  and 
health  hazards 

(f)  intake  records  shall  be  kept  on  each  child  admitted  for  care. 
Public  liability  insurance  and  fire  insurance  shall  currently  be  in  force  for 
the  protection  of  the  operator,  his  staff  and  the  facility. 

(g)  the  applicant  and  staff  will  limit  admissions  to  the  maximum 
number  indicated  on  the  current  license 

(h)  the  applicant  will  arrange  for  the  necessary  precautions  to  guard 
against  communicable  diseases. 

History:     En.  Sec.   6,  Ch.   247.  L.    1965. 

10-807.  Provisional  license.  The  state  board  of  public  welfare  may, 
in  its  discretion,  issue  a  provisional  license  for  a  period  of  not  more  than 
six  months  if  it  finds  that  a  substandard  day  care  facility  is  attempting 
to  meet  the  minimum  standards.  The  requirement  that  a  day  care  center 
shall  be  certified  by  the  state  fire  marshal  and  the  state  board  of  health 
may  not  be  w^aived. 

History:     En.    Sec.    7.   Ch.    247,   L.    1965. 

10-808.  License — renewal.  If  a  licensed  day  care  facility  desires  to 
apply  for  a  renewal  of  its  license,  a  request  for  renewal  shall  be  made 
in  writing  to  the  state  board  of  public  welfare  ten  days  prior  to  the  ex- 
piration of  its  license. 

History:     En.   Sec.   8,   Ch.   247,   L.    1965. 
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10-809.       Supervision — inspection — consultation — records — reports.       It 

shall  be  the  duty  of  the  board  of  public  welfare  or  their  authorized  rep- 
resentative to  make  periodic  visits  to  all  licensed  day  care  facilities  to 
insure  that  minimum  standards  are  maintained  and  to  give  consultation 
upon  request  to  every  licensee  who  desires  to  upgrade  the  services  of 
his  facility.  It  shall  be  the  duty  of  the  board  or  their  authorized  repre- 
sentative to  assist  applicants  in  meeting  the  minimum  requirements.  It 
shall  be  the  duty  of  every  applicant  and  every  licensee  to  give  right  of 
entrance  and  inspection  of  premises  to  representatives  of  the  board,  at 
reasonable  times,  to  keep  and  maintain  such  records  as  the  board  may 
prescribe,  to  permit  inspection  of  these  records,  and  to  report  to  the 
board  such  facts  as  may  be  required  on  blanks  furnished  by  the  board. 

History:     En.  Sec.  9,  Ch.  247,  L.   1965. 

10-810.    License  —  denial  —  nonrenewal  —  revocation  —  hearing.     The 

board,  after  notice  and  opportunity  for  hearing  to  the  applicant  of  [or] 
licensee,  is  authorized  to  deny,  suspend  or  revoke  a  license  in  any  case  in 
which  it  finds  that  there  has  been  a  substantial  failure  to  comply  with  the 
requirements  established  under  this  law.  Such  notice  shall  be  effected  by 
registered  mail,  or  by  personal  service  setting  forth  the  particular  reasons 
for  the  proposed  action  and  fixing  a  date  not  less  than  thirty  (30)  days 
from  the  date  of  such  mailing  or  service,  at  which  the  applicant  or  licensee 
shall  be  given  an  opportunity  for  a  prompt  and  fair  hearing.  On  the 
basis  of  any  such  hearing,  or  upon  default  of  the  applicant  or  licensee  the 
board  shall  make  a  determination  specifying  its  findings  of  fact  and  con- 
clusions of  law.  A  copy  of  such  determination  shall  be  sent  by  registered 
mail  or  served  personally  upon  the  applicant  or  licensee.  The  decision 
revoking,  suspending  or  denying  the  license  or  application  shall  become 
final  thirty  (30)  days  after  it  is  so  mailed  or  served,  unless  the  applicant 
or  licensee  within  such  thirty  (30)  days'  period,  commences  an  action  in 
the  district  court,  pursuant  to  this  section.  The  procedure  governing  hearings 
authorized  by  this  section  shall  be  in  accordance  with  rules  promulgated 
by  the  board  with  the  advice  of  the  advisory  council.  A  full  and  complete 
record  shall  be  kept  of  all  proceedings,  and  all  testimony  shall  be  reported 
but  need  not  be  transcribed  unless  the  decision  is  reviewed  pursuant  to 
this  section.  A  copy  or  copies  of  the  transcript  may  be  obtained  by  any 
interested  party  on  payment  of  the  cost  of  preparing  such  copy  or  copies. 
Witnesses  may  be  subpoenaed  by  either  party. 

Any  applicant  or  licensee  of  the  state  aggrieved  by  the  decision  of 
the  board  after  a  hearing,  may,  within  thirty  (30)  days  after  mailing  or 
serving  of  notice  of  the  decision  as  provided  in  this  section,  commence 
an  action  in  the  district  court  of  the  county  in  which  the  long  term  care 
facility  is  located  or  to  be  located,  by  the  filing  of  a  verified  complaint  against 
the  board  as  defendant,  and  summons  shall  issue  and  all  further  proceedings 
be  conducted  as  in  the  case  of  ordinary  civil  actions.  The  board  shall,  upon 
filing  its  answer,  certify  and  file  therewith  in  the  court  wherein  the  action 
is  pending  a  certified  copy  of  the  record  and  decision,  including  the  complete 
transcript  of  the  hearings  on  which  the  decision  is  based.  Findings  of  fact 
by  the  board  shall  be  conclusive  unless  substantially  contrary  to  the  weight 
of  the  evidence,  or  unless  in  conflict  with  law,  but  upon  good  cause  shown 
the  court  may  remand  the  case  to  the  board  to  take  further  evidence,  and 
the  board  may  thereupon  affirm,  reverse  or  modify  its  decision.  The  court 
may  affirm,  modify  or  reverse  the  decision  of  the  board  and  either  the  ap- 
plicant or  licensee  or  the  board  or  state  may  apply  for  such  further  review 
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by  appeal  or  otherwise,  as  is  provided  by  law.  Pending  final  disposition  of 
the  matter  the  status  quo  of  the  applicant  or  licensee  shall  be  preserved, 
except  as  the  court  otherwise  orders  in  the  public  interest. 

History:     En.  Sec.   10,  Ch.  247,  L.  1965. 

10-811.  Violations.  Whenever  the  board  of  public  welfare  is  advised 
or  has  reason  to  believe  that  any  person,  group  of  persons,  or  corporation 
is  operating  a  child  care  facility  without  a  license,  it  shall  make  an  in- 
vestigation to  ascertain  the  facts.  If  it  finds  that  such  child  care  facility 
is  being,  or  has  been,  operated  without  a  license,  it  may  report  the  results 
of  its  investigation  to  the  attorney  general  of  this  state  or  the  county  at- 
torney of  the  county  where  the  child  care  facility  is  being  operated  for 
prosecution  and  request  that  an  injunction  be  issued  against  the  facility 
until  a  license  is  issued.  In  addition  to  the  foregoing,  the  state  board  of 
public  welfare,  or  its  authorized  agent,  may  institute  such  action  at  law 
or  in  equity  as  may  appear  necessary  to  enforce  compliance  with  any 
provision  of  this  act,  or  to  enforce  compliance  with  any  order,  rule,  or 
regulation  of  the  board  pursuant  to  the  provisions  of  this  act,  or  to  ob- 
tain a  judicial  interpretation  of  any  of  the  foregoing,  and  in  addition  to 
any  other  remedy,  the  board,  under  unanimous  consent  of  all  its  members, 
may  apply  to  the  district  court  of  the  district  wherein  the  action  arises  for 
relief  by  injunction,  mandamus,  or  any  other  appropriate  remedy  in  equity 
without  being  compelled  to  allege  or  prove  that  an  adequate  remedy  at 
law  does  not  otherwise  exist,  nor  shall  the  board  be  required  to  give  or  post 
bond  in  any  action  to  which  it  is  a  party,  whether  upon  appeal  or  otherwise. 
All  legal  actions  may  be  brought  by  or  against  the  board  in  the  name  of 
Montana  state  board  of  public  welfare,  and  it  shall  not  be  necessary  in 
any  action  to  which  the  board  is  a  party,  that  such  action  be  brought  by  or 
against  the  state  of  Montana  on  relation  of  the  Montana  state  board  of 
public  welfare.  The  board  shall  have  the  power  to  institute  action  by  its  own 
attorney  or  counsel,  but  it  shall  have  the  right,  if  it  deems  advisable,  to  call 
upon  any  county  attorney  to  represent  it  in  the  district  court  of  the  county 
in  which  the  action  is  taken,  or  the  attorney  general  to  represent  it  on  ap- 
peal to  the  supreme  court  of  Montana,  or  it  may  associate  its  own  counsel 
with  either  in  any  court. 

History:     En.  Sec.  11,  Ch.  247,  L.   1965. 

CHAPTER  9 

REPORTS  OF  CHILD  NEGLECT  OR  ABUSE 

Section    10-901.  Declaration  of  policy. 

10-902.  Reports. 

10-903.  Action  on  reporting. 

10-904.  Immunity  from  liability. 

10-905.  Admissibility  of  evidence. 

10-901.  Declaration  of  policy.  It  is  the  policy  of  this  state  to  provide 
for  the  protection  of  children  who  have  had  physical  injury  or  willful 
neglect  inflicted  upon  them  and  who,  in  the  absence  of  appropriate  re- 
ports concerning  their  condition  and  circumstances,  may  be  further  threat- 
ened by  the  conduct  of  those  responsible  for  their  care  and  protection. 

History:     En.   Sec.    1,   Ch.    178,  L.    1965.  attorney    in    cases    where    such    reports    are 

made;    providing    immunity    from    liability    for 

Title  of  Act  those    persons    participating    in    making    such 

An  act  provided  for  the  reporting  of  physi-       reports;    and    providing    for    the    admissibility 

cal  abuse  or  willful  neglect  of  children;    pro-       of  such   reports   into   evidence   in  proceedings 

viding  for  action  to  be   taken  by   the  county       which  result  from  the  making  of  such  reports. 
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10-902.  Reports.  Any  licensed  physician  and  surgeon,  resident  or  in- 
tern, who  examines,  attends  or  treats  a  child  under  the  age  of  eighteen 
(18)  years,  or  any  registered  nurse,  practical  nurse,  any  visiting  nurse,  any 
schoolteacher,  or  any  social  worker  acting  in  his  or  her  official  capacity, 
having  reason  to  believe  that  such  child  has  had  serious  injury  or  injuries 
inflicted  upon  him  or  her  as  a  result  of  abuse  or  neglect,  or  has  been  will- 
fully neglected,  shall  report  the  matter  promptly  to  the  county  attorney  in 
the  county  where  such  examination  is  made  or  such  child  is  located,  pro- 
vided that  when  attendance  with  respect  to  a  child  is  pursuant  to  the 
performance  of  services  as  a  member  of  the  staff  of  a  hospital  or  similar 
institution,  such  staff  member  shall  immediately  notify  the  superintendent, 
manager,  or  other  person  in  charge  of  the  institution  who  shall  make  the 
report  forthwith.  If  the  report  is  not  made  in  writing  in  the  first  instance, 
it  shall  be  reduced  to  writing  by  the  maker  thereof  as  soon  as  it  con- 
veniently may  be  after  it  is  initially  made  by  telephone  or  otherwise,  and 
it  shall  contain  the  names  and  addresses  of  the  child  and  his  or  her 
parents  or  other  persons  responsible  for  his  or  her  care;  to  the  extent 
known,  the  child's  age,  the  nature  and  extent  of  the  child's  injuries  (in- 
cluding any  evidence  of  previous  injuries),  and  any  other  information  that 
the  maker  of  the  report  believes  might  be  helpful  in  establishing  the 
cause  of  the  injuries  or  showing  the  willful  neglect  and  the  identity  of 
the  person  or  persons  responsible  therefor,  and  the  facts  which  led  the 
person  reporting  to  believe  that  the  child  has  suffered  injury  or  injuries, 
or  willful  neglect,  within  the  meaning  of  this  act. 

History:     En.  Sec.   2,  Ch.   178,  L.   1965. 

10-903.  Action  on  reporting.  If  from  said  report  it  shall  appear  that 
the  child  suffered  such  injury  or  injuries  or  willful  neglect  in  the  county 
in  which  the  examination  was  made,  the  county  attorney  receiving  the 
report  shall  immediately  cause  to  be  made  the  investigation  hereinbelow 
referred  to.  If  from  such  report  it  shall  appear  that  the  child  suffered  such 
injury  or  injuries  or  willful  neglect  in  a  county  other  than  that  in  which 
the  examination  was  made,  the  county  attorney  receiving  the  report  shall 
forthwith  transmit  such  report  to  the  county  attorney  of  the  county  in  which 
it  appears  such  injury  or  injuries  or  willful  neglect  were  suffered,  and  the 
county  attorney  of  the  latter  county  shall  immediately  cause  to  be  made  the 
investigation  herein  referred  to.  In  making  such  investigation  of  the  report, 
the  county  attorney  may  utilize  the  services  of  the  county  welfare  depart- 
ment and  all  other  departments  of  his  county.  The  investigation  shall  be 
made  into  the  home  of  the  child  involved  and  into  the  circumstances  sur- 
rounding the  injury  of  the  child,  and  into  all  other  matters  which,  in  the  dis- 
cretion of  the  county  attorney  shall  be  relevant  and  material  to  said  investi- 
gation. 

History:     En.  Sec.  3,  Ch.   178.  L.    1965. 

10-904.  Immunity  from  liability.  Anyone  participating  in  the  making 
of  a  report  pursuant  to  the  provisions  of  this  act  or  participating  in  a 
judicial  proceedings  resulting  therefrom  shall  be  presumed  to  be  acting  in 
good  faith  and  in  so  doing  shall  be  immune  from  any  liability,  civil  or 
criminal,  that  might  otherwise  be  incurred  or  imposed,  unless  the  person 
acted  in  bad  faith  or  with  malicious  purpose. 

History:     En.  Sec.  4,  Ch.   178,  L.    1965. 
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10-905.  Admissibility  of  evidence.  In  any  proceeding  resulting  from  a 
report  made  pursuant  to  the  provisions  of  this  act  or  in  any  proceeding 
where  such  a  report  or  any  contents  thereof  are  sought  to  be  introduced 
into  evidence,  such  report  or  contents  thereof  or  any  other  fact  or  facts 
related  thereto  or  to  the  condition  of  the  child  who  is  the  subject  of  the 
report  shall  not  be  excluded  on  the  ground  that  the  matter  is  or  may  be 
the  subject  of  a  physician-patient  privilege  or  similar  privilege  or  rule 
against  disclosure. 

History:     En.   Sec.   5.  Ch.    178.  L.    1965. 


Title  61 
PARENT  AND  CHILD 

CHAPTER  1 

PARENT  AND  CHILD— CHILDREN  BY  BIRTH  AND  BY  ADOPTION 

Section    61-101.  Legitimacy  of  children  born  in  wedlock. 

61-102.  Legitimacy  of  children  after  dissolution  of  marriage. 

61-103.  Who  may  dispute  the  legitimacy  of  a  child. 

61-104.  Obligations  of  parents  for  the  support  and  education  of  their  children. 

61-105.  Custody  of  legitimate  child. 

61-106.  Custody  of  children  where  husband  and  wife  living  separate. 

61-107.  When  husband  or  wife  may  bring  action  for  the  exclusive  control  of  children — 

decree  in  such  cases. 

61-108.  Custody  of  illegitimate  child. 

61-109.  Allowance  to  parent. 

61-110.  Parent  cannot  control  the  property  of  child. 

61-111.  Remedy  for  parental  abuse. 

61-112.  When  parental  authority  ceases. 

61-112.1.  Destruction  of  property  by  person  under  18 — liability  of  parents  for. 

61-112.2.  Limitation  on  amount  of  recovery. 

61-113.  Remedy  when  a  parent  dies  without  providing  for  the  support  of  his  child. 

61-114.  Reciprocal  duties  of  parents  and  children  in  maintaining  each  other. 

61-115.  When  a  parent  is  liable  for  necessaries  supplied  to  a  child. 

61-116.  When  a  parent  is  not  liable  for  support  furnished  his  child. 

61-117.  Husband  not  bound  for  the  support  of  his  wife's  children  by  a  former  marriage. 

61-118.  Compensation  and  support  of  adult  child. 

61-119.  Parent  may  relinquish  services  and  custody  of  child. 

61-120.  Wages  of  minors. 

61-121.  Right  of  parent  to  determine  residence  of  child. 

61-122.  Custody  may  be  awarded  without  divorce  proceedings  when  parents  separated. 

61-123.  Child  legitimatized  by  marriage  of  parents. 

61-124.  Duty  of  child  to  support  indigent  parents. 

61-125.  Penalty  for  failure  to  support. 

61-126.  Civil  action  to  enforce  duty  to  support. 
61-127  to  61-138.     Repealed. 

61-139.  Adoption  of  adult. 

61-140.  Procedure  applicable. 

61-101.     (5830)  Legitimacy  of  children  born  in  wedlock.     All  children 
born  In  wedlock  are  presumed  to  be  legitimate. 

History:  En.  Sec.  280,  Civ.  C.  1895;  re-en.  before  the  marriage  of  the  mother;  such  pre- 
Sec.  3738,  Rev.  C.  1907;  re-en.  Sec.  5830.  sumption  cannot  be  overcome  by  circum- 
R.  C.  M.  1921.  CaL  Civ.  C.  Sec.  193.  Field  stances  which  only  create  doubt  or  suspi- 
Civ.    C.   Sec.    86.  cion,    but    to    overcome    it    the    evidence    must 

be    strong,    distinct    and    wholly    satisfactory. 
_  Sufficiency   of   Evidence    to   Rebut   Presump-       j^  re  Thompson,  77  M  466,  251   P   163. 

*'°^  The    disputable    presumption    that    a    child 

A    child    born    in   wedlock    is    presumed    to       born    in    lawful    wedlock    is    legitimate    (sec. 

be   legitimate   even   though   it   was   conceived       93-1301-7,    and    this    section)    is    successfully 
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"controverted  by  other  evidence"  when  the 
preponderance  of  the  evidence  is  contrary 
thereto.  (Mr.  Justice  Angstman  dissenting.)  In 
re  Wray's  Estate,  93  M  525,  536,  19  P  2d  1051. 

Collateral  References 

Bastards   (Key   3). 

10   C.J.S.   Bastards   §   3. 

Blood    grouping    test    as    affected    by    pre- 


sumption   of    legitimacy.    46    ALR    2d     1032, 
1035. 

Who  may  dispute  presumption  of  legiti- 
macy of  a  child  conceived  or  bom  during 
wedlock.  53  ALR  2d  572. 

Presumption  of  legitimacy,  or  of  paternity, 
of  a  child  conceived  or  born  before  mar- 
riage. 57  ALR  2d  729. 


61-102.     (5831)  Legitimacy    of   children    after    dissolution    of   marriage. 

All  children  of  a  woman  who  has  been  married,  born  within  ten  months 
after  the  dissolution  of  her  marriage,  are  presumed  to  be  legitimate  children 
of  that  marriage. 


History:     En.  Sec.  281,  Civ.  C.  1895;  re-en. 
Sec.    3739,    Rev.    C.    1907;    re-en.    Sec.    5831, 


R.  C.  M.    1921.  Cal.   Civ.  C.  Sec.    194.  Based 
on  Field  Civ.  C.  Sec.  87. 


61-103.  (5832)  Who  may  dispute  the  legitimacy  of  a  child.  The  pre- 
sumption of  legitimacy  can  be  disputed  only  by  the  husband  or  wife,  or  the 
descendant  of  one  or  both  of  them.  Illegitimacy,  in  such  case,  may  be  proved 
like  any  other  fact. 


History:  En.  Sec.  282,  Civ.  C.  1895;  re-en. 
Sec.  3740,  Rev.  C.  1907;  re-en.  Sec.  5832,  R. 
C.  M.  1921.  Cal.  Civ.  C.  Sec.  195.  Field  Civ. 
C.  Sec.   88. 

Competent   Witnesses 

Under  this  section,  the  husband  and  "wife, 
as  well  as  the  descendant  of  one  or  both, 
are  competent  to  testify  in  opposition  to  the 
disputable  presumption  as  to  the  legitimacy 
of  a  child.  The  section  thus  abrogating  the 
common-law  rule  precluding  husband  or  wife 
from   testifying    as    to    nonaccess    of   the    hus- 


band in  determining  the  question  of  legiti- 
macy. In  re  Wray's  Estate,  93  M  525,  536,  19  P 
2d    1051. 

References 

In  re  Thompson,  77  M  466,  474,  251  P  163. 

Collateral    References 

Bastards  (Key   7). 

10  C.J.S.  Bastards  §   16. 

Who  may  dispute  presumption  of  legiti- 
macy of  a  child  conceived  or  born  during 
wedlock.  53  ALR  2d  572. 


61-104.  (5833)  Obligations  of  parents  for  the  suppoii  and  education 
of  their  children.  The  parent  entitled  to  the  custody  of  a  child  must  give 
him  support  and  education  suitable  to  his  circumstances.  If  the  support 
and  education  which  the  father  of  a  legitimate  child  is  able  to  give  are 
inadequate,  the  mother  must  assist  him  to  the  extent  of  her  crbility. 


History:  En.  Sec.  283,  Civ.  C.  1895;  re-en. 
Sec.  3741,  Rev.  C.  1907;  re-en.  Sec.  5833.  R. 
C.  M.  1921.  Cal.  Civ.  C.  Sec.  196.  Field 
Civ.  C.  Sec.  89. 

Cross-References 

Consent  of  parent  to  marriage,  sec.  48-118. 

Delinquent  children,   sees.    10-601    to    10-633. 

Desertion  of  children,  sec.  94-304. 

Disposing  of  child  for  mendicant  purposes, 
penalty,   sec.   94-305. 

Guardian  and  ward,  sees.  91-4501  to  91- 
4526. 

Injuries  to  minor,  father  or  mother  may 
sue,  sec.   93-2809. 

Seduction  of  daughter,  right  of  parent  to 
sue,  sec.  93-2808. 

Agreement    between    Husband    and    Wife 

While  an  agreement  between  husband  and 
wife  touching  the  custody  and  maintenance 
of  the  children  will  be  enforced,  it  cannot, 
as   against   the  children,   divest   either   parent 


of  the  duty  to  support  and  educate  them. 
Brice  v.  Brice,  50  M  388,  394,  147  P  164,  ex- 
plained in  102  M  121,  128,  56  P  2d  750  and 
109  M  418,  426,  96  P  2d  918. 

Duty  of  Divorced  Father,  although  Custody 
in  Mother 

The  fact  that  the  burden  of  education  and 
support  of  the  children  is  cast  upon  a  divorced 
wife,  to  whom  their  custody  has  been  award- 
ed, does  not  divest  the  father  of  the  duty 
to  meet  his  obligation  when  the  mother  can 
no  longer  support  the  burden  assumed  by  her. 
Brice  v.  Brice,  50  M  388,  394,  147  P  164,  ex- 
plained in  102  M  121,  128,  56  P  2d  750  and 
109  M  418,  426,  96  P  2d  918. 

Where  mother  has  custody  of  child  under 
divorce  decree  but  cannot  alone  carry  the 
burden  of  its  education  and  maintenance,  the 
burden  must,  at  least  in  part,  be  borne  by  the 
father,  and  this  extends  to  expense  of  college 
education  for  child.  Refer  v.  Refer,  102  M  121, 
127,  56  P  2d  750. 
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Enforcement  of   Support  Order 

A  court  which  severs  the  marriage  ties 
by  granting  a  vaHd  decree  of  divorce  pos- 
sesses the  necessary  power  to  compel  the 
ex-husband  to  support  his  minor  children. 
State  ex  rel.  Lay  v.  District  Court,  122  M  61, 
198  P  2d  761,  767. 

Manslaughter 

Omission  to  perform  an  act  required  by 
law  can  be  the  basis  for  manslaughter. 
Hence,  where  evidence  disclosed  that  child, 
age  of  5  months,  died  due  to  starvation,  that 
his  weight  at  death  was  only  5  pounds  14 
ounces,  which  was  but  10  ounces  over  weight 
at  birth,  and  that  the  father  and  mother  had 
the  means  with  which  to  care  for  the  child, 
evidence  would  be  sufficient  to  support  con- 
viction of  manslaughter.  State  v.  Bischert,  131 
M   152,  308  P  2d  969. 

In  a  homicide  prosecution  of  a  mother  for 
the  alleged  willful  omission  to  provide  suf- 
ficient food  and  care  for  her  three  month  old 
daughter,  the  state's  own  evidence  showing 
that  defendant  did  feed  the  infant,  was  seen 
holding  and  loving  the  child  and  did  have  the 
child  to  a  doctor,  and  this  evidence  negated 
willfulness  and  malice,  there  could  not  be  a 
finding  of  second  degree  murder.  State  v. 
Rivers,  133  M  129,  320  P  2d  1004,  1006. 

The  omission  to  perform  an  act  required 
by  law  can  be  the  basis  for  manslaughter. 
State  v.  Rivers,  133  M  129,  320  P  2d  1004,  1006. 

Surviving   Parent,   Right   to   Custody 

While  the  welfare  of  a  child  in  the  matter 
of  its  custody  is  of  paramount  interest,  neither 
such  interest  nor  the  child's  wish  will  justify 


a  court  in  denying  its  custody  to  the  sur- 
viving parent,  in  the  absence  of  a  showing  of 
unfitness  or  inability  to  support  the  child,  and 
turning  it  over  to  a  stranger.  August  v.  Burns, 
79  M  198,  220,  255  P  737. 

References 

Melville  v.  Butte-Balaklava  Copper  Co.,  47 
M  1,  5,  130  P  441;  State  ex  rel.  Tong  v. 
District  Court,  109  M  418,  426,  96  P  2d  918; 
Tabor  v.  Industrial  Accident  Fund,  126  M  240, 
247   P   2d  472,   475   (dissenting  opinion). 

Collateral  References 

Parent  and  Child  (Key  3). 
67  C.J.S.  Parent  and  Child  §   14. 
39   Am.   Jur.    592,    Parent   and   Child,    §§6 
et  seq. 

Parent's  obligation  to  support  adult  child. 
1  ALR  2d  910. 

Support  provisions  of  judicial  decree  or 
order  as  limit  of  father's  liability  for  ex- 
penses of  child.   7  ALR   2d  491. 

Right  of  child  or  parents  to  recover  for 
alienation  of  other's  affections  and  right  of 
child  to  recover  for  criminal  conversation  with 
parent  causing  parent  to  neglect  family  duties. 
12  ALR  2d   1178. 

Maintenance  of  suit  by  child,  independent- 
ly of  statute,  against  parent  for  support.  13 
ALR  2d  1142. 

Death  of  parent  as  affecting  decree  for 
support  of  child.  18  ALR  2d  1126. 

Father's  criminal  liability  for  desertion  of 
or  failure  to  support  child  where  divorce 
decree  awards  custody  to  another.  73  ALR 
2d  960. 


61-105.  (5834)  Custody  of  legitimate  child.  The  father  and  mother  of 
a  legitimate  unmarried  minor  child  are  equally  entitled  to  its  custody, 
services,  and  earnings.  If  either  parent  be  dead,  or  unable,  or  refuse  to 
take  the  custody,  or  has  abandoned  his  or  her  family,  the  other  is  entitled 
to  its  custody,  services,  and  earnings. 


History:  En.  Sec.  284,  Civ.  C.  1895;  re-en. 
Sec.  3742,  Rev.  C.  1907;  amd.  Sec.  1,  Ch.  61,  L. 
1915;  re-en.  Sec.  5834,  R.  C.  M.  1921.  Cal. 
Civ.  C.  Sec.  197.  Based  on  Field  Civ.  C.  Sec. 
90. 

Cross-Reference 

Apprentices,  sees.   10-301  to  10-310. 

Child's   Earnings 

While  a  parent  is  entitled  to  the  earnings 
of  a  minor  resulting  from  the  obligation  of 
support,  the  privilege  may  be  waived  either 
expressly  or  by  conduct,  such  as  making  no 
objection  to  the  employment,  or  where  the 
parent  testifies  in  support  of  the  claim  pre- 
sented by  the  minor  and  assigned  to  and 
sued  upon  by  another;  by  so  doing  the  par- 
ent estops  himself  from  thereafter  claiming 
the  minor's  earnings.  Schwab  v.  Peterson,  80 
M  214,  221,  260  P  711. 


Habeas  Corpus  to  Gain  Custody 

Under  this  section,  the  father  and  mother 
of  a  legitimate  unmarried  child  are  equally 
entitled  to  its  custody,  and  where  a  father 
deeming  the  mother  unfit  to  have  charge  of  a 
child,  had  placed  it  in  the  care  of  his  sister 
and  her  husband,  the  latter  were  his  agents 
empowered  to  resist  attempts  of  the  mother 
to  regain  its  custody  by  habeas  corpus  and 
the  court  could  properly  permit  an  investi- 
gation into  facts  which  would  have  been 
available  to  the  father  if  attempt  had  been 
made  to  take  the  child  from  him.  In  re 
Thompson,  77  M  466,  475,  251  P  163,  dis- 
tinguished in  88  M  282,  286,  292  P  582. 

There  are  two  kinds  of  writs  of  habeas 
corpus  involving  an  infant:  one  directed  to- 
ward freeing  the  child  from  imprisonment, 
and  the  other  to  exercise  the  powers  of  a 
court  of  general  equity  jurisdiction  over  the 
custody   of   the   person   of   the   infant;    in   the 
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latter  class  the  unsuccessful  claimant  has 
the  right  of  appeal  to  the  supreme  court.  Ex 
parte  Reinhardt,  88  M  282,  288,  292  P  582. 

When  decree  of  divorce  was  rendered  in 
Utah  and  custody  of  children  was  granted 
to  mother  she  then  had  the  preference  right. 
She  waived  this  right  when  she  offered  to 
give  up  their  custody  and  father  took  them  to 
his  home  in  Montana,  and  she  could  not  de- 
prive father  of  custody  by  habeas  corpus 
proceedings  in  Montana  unless  he  was  an 
unfit  person  to  have  the  custody,  or  unless 
it  was  shown  that  the  best  welfare  of  the 
children  required  that  they  be  taken  from 
him.  State  ex  rel.  Lessley  v.  District  Court, 
132  M  357,  318  P  2d  571,  574. 

Order  of  Preferance  as  to  Custody 

As  between  the  parent  and  grandparent, 
the  law  prefers  the  former  as  the  custodian 
of  an  infant  child,  unless  the  parent  is  in- 
competent or  unfit  because  of  poverty  or  de- 
pravity to  provide  the  physical  comforts  and 
moral  training  essential  to  the  life  and  well- 
being  of  the  child.  Ex  parte  Bourquin,  88  M 
118,  122,  290  P  250. 

In  considering  the  welfare  of  a  child,  where 
a  mother  has  two  infant  children,  the  custody 
of  one  of  which  she  seeks  to  regain  by 
habeas  corpus,  the  advantage  flowing  from 
the  companionship  of  the  two,  important  in 
the  development  of  character  and  an  unsel- 
fish disposition,  should  not  be  overlooked.  Ex 
parte  Bourquin,  88  M   118,   122,  290  P  250. 


Presumption  in  Favor  of  Parent,  Rebutable 

Where  custody  is  in  dispute,  the  pre- 
sumption that  the  best  interests  of  child  re- 
quire that  it  be  awarded  to  the  parent,  is  a 
rebuttable  one;  each  case  must  be  decided 
upon  its  own  peculiar  facts  and  circumstances. 
Haynes  v.  Fillner,  106  M  59,  71,  75  P  2d  802. 

Review  on  Appeal 

The  decision  of  a  district  judge  in  a  con- 
troversy affecting  rights  to  the  custody  of  a 
child  of  tender  years  ought  not  to  be  dis- 
turbed on  appeal  except  upon  a  clear  show- 
ing of  an  abuse  of  judicial  discretion.  Ex  parte 
Bourquin,   88  M   118,    122,   290   P  250. 

References 

Brice  v.  Brice,  50  M  388,  394,  147  P  164; 
August  v.  Burns,  79  M  198,  220,  225  P  737; 
In  re  Metcalf's  Estate,  93  M  542,  546,  19  P 
2d  905;  State  ex  rel.  Tong  v.  District  Court, 
109  M  418,  426,  96  P  2d  918;  Application  of 
Enke,  129  M  353,  287  P  2d  19,  23,  cert.  den. 
350    U  S  923,  100  L  Ed  808,  76  S  Ct  212. 

Collateral  References 

Minority  of  parents  as  affecting  right  to 
guardianship  or  custody  of  person  or  estate 
of  child.   19  ALR  1043. 

Jurisdiction  of  courts  over  custody  of  child 
denied  medical  care  by  its  parent  or  custo- 
dian. 30  ALR  2d  1138. 


61-106.  (5835)  Custody  of  children  where  husband  and  wife  living 
separate.  The  husband  and  father,  as  such,  has  no  rights  superior  to  those 
of  the  wife  and  mother,  in  regard  to  the  care,  custody,  education,  and  con- 
trol of  the  children  of  the  marriage,  while  such  husband  and  wife  live  sep- 
arate and  apart  from  each  other. 


History:  En.  Sec.  285,  Civ.  C.  1895;  re-en. 
Sec.  3743.  Rev.  C.  1907;  re-en.  Sec.  5835, 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  198. 

References 

Application    of    Enke,     129    M    353,    287    P 


2d   19,   23,  cert.  den.  350  U  S  923,   100  L  Ed 
808,  76  S  Ct  212. 

Collateral  References 

Parent  and  Child  (Key  2,  3,  5). 

67  C.J.S.  Parent  and  Child  §§    11,   14,  29. 


61-107.  (5836)  When  husband  or  wife  may  bring  action  for  the  exclu- 
sive control  of  children — decree  in  such  cases.  Without  application  for 
divorce,  the  husband  or  wife  may  bring  an  action  for  the  exclusive  control 
of  the  children  of  the  marriage,  and  the  court  or  judge  may,  during  the 
pendency  of  such  action,  or  at  the  final  hearing  thereof,  or  afterwards,  make 
such  order  or  decree  in  regard  to  the  support,  care,  custody,  education,  and 
control  of  the  children  of  the  marriage,  as  may  be  just,  and  in  accordance 
with  the  natural  rights  of  the  parents  and  the  best  interests  of  the  children, 
and  may  at  any  time  thereafter  amend,  vary,  or  modify  such  order  or 
decree,  as  the  natural  rights  and  the  interests  of  the  parties,  including  the 
children,  may  require. 


History:  En.  Sec.  286,  Civ.  C.  1895;  re-en. 
Sec.  3744,  Rev.  C.  1907;  re-en.  Sec.  5836,  R. 
C.   M.    1921.   Cal.   Civ.   C.   Sec.    199. 


Collateral  References 

Parent  and  Child  (Key  2  (4). 
67  C.J.S.  Parent  and  Child  §  13. 
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61-108.     (5837)  Custody  of  illegitimate  child.     The  mother  of  an  illigiti- 
mate  unmarried  minor  is  entitled  to  its  custody,  services,  and  earnings. 

not   absolute   and   in   habeas   corpus   proceed- 


History:  En.  Sec.  287,  Civ.  C.  1895;  re-en. 
Sec.  3745.  Rev.  C.  1907;  re-en.  Sec.  5837.  R. 
C.  M.  1921.  Cal.  Civ.  C.  Sec.  200.  Field  Civ. 
C.  Sec.  91. 

Cross-Reference 

Rights   of   inheritance,   sees.    91-404,    91-405. 

Forfeiture  of  Right  to  Custody 

A  mother  may  forfeit  her  right  to  the  cus- 
tody and  control  of  her  child  by  her  treat- 
ment or  abandonment  of  it  or  by  failing  to 
support  it.  State  ex  rel.  Veach  v.  Veach,  122 
M  47,  195  P  2d  697,  700. 

Habeas   Corpus 

The  right  to  custody  of  the  minor  child   is 


ings  the  paramount  and  controlling  guestion 
by  which  the  court  must  be  guided  is  the 
welfare  of  the  child.  State  ex  rel.  Veach  v. 
Veach,    122   M   47,    195    P    2d    697,    700. 

References 

In  re  Thompson,  77  M  466,  474,  251   P   163. 

Collateral  References 

Bastards  (Key  15);  Parent  and  Child  (Key  5). 

10  C.J.S.  Bastards  §  17;  67  C.J.S.  Parent 
and   Child   §    28. 

Right  of  putative  father  to  custody  of  illi- 
gitimate  child.   37  ALR   2d   884. 


61-109.  (5838)  Allowance  to  parent.  The  proper  court  may  direct  an 
allowance  to  be  made  to  the  parent  of  a  child,  out  of  its  property,  for  its 
past  or  future  support  and  education,  on  such  conditions  as  may  be  proper, 
whenever  such  direction  is  for  its  benefit. 


History:  En.  Sec.  288,  Civ.  C.  1895;  re-en. 
Sec.  3748,  Rev.  C.  1907;  re-en.  Sec.  5838,  R. 
C.  M.  1921.  Cal.  Civ.  C.  Sec.  201.  Field  Civ. 
C.  Sec.   92. 


Collateral  References 

Parent  and  Child  (Key  3  (2). 

67  C.J.S.  Parent  and  Child  §   21. 


61-110.     (5839)  Parent  cannot  control  the  property  of  child.     The  par- 
ent, as  such,  has  no  control  over  the  property  of  the  child. 

complied  with  in  that  respect  by  anyone  as 
agent.  A  child's  cause  of  action  for  dam- 
ages for  personal  injuries  is  a  property  right 


History:  En.  Sec.  289,  Civ.  C.  1895;  re-en. 
Sec.  3747,  Rev.  C.  1907;  re-en.  Sec.  5839, 
R.  CM.  1921.  Cal.  Civ.  C.  Sec.  202.  Field  Civ. 


over  which,  under  this  section,  a  parent  has 
no  control.  Lazich  v.  Belanger,  111  M  48,  52, 
105   P   2d   738. 

References 

Davis    V.    Industrial   Accident   Board,    92    M 
503,  510,  15  P  2d  919. 

Collateral  References 

Parent  and  Child  (Key  8). 

67  C.J.S.  Parent  and  Child  §  56. 


Child's  Action  for  Personal  Iniuries  Prop- 
erty Right — Unaffected  by  Parents'  Neglect 
of  Notice 

The  neglect  of  the  parents  of  an  injured 
child  to  give  the  60-day  notice  to  a  city  pro- 
vided for  by  Ch.  122,  Laws  1937  (11-1305), 
may  not  be  imputed  to  the  child,  and  since 
under  section  64-105,  a  child  is  incapable 
of  appointing  an  agent  for  any  purpose,  it 
is    questionable    whether    the    statute    can    be 

61-111.  (5840)  Remedy  for  parental  abuse.  The  abuse  of  parental 
authority  is  the  subject  of  judicial  cognizance  in  a  civil  action  brought  by 
the  child,  or  by  its  relative  within  the  third  degree,  or  by  the  county  com- 
missioners of  the  county  where  the  child  resides;  and  when  the  abuse  is 
established  the  child  may  be  freed  from  the  dominion  of  the  parent,  and 
the  duty  of  support  and  education  enforced. 

History:     En.  Sec.   290.  Civ.  C.   1895;   re-en.       and  brother  were  charged  with  felonies  com- 
Sec.    3748.    Rev.    C.     1907;    re-en.    Sec.    5840. 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  203.  Based  on 
Field  Civ.  C.  Sec.  94. 


Unfitness   of  Mother  to   Have  Custody 

It  is  only  by  one  of  the  methods  provided  by 
statute  that  parents  may  be  deprived  of 
their  right  to  the  custody  of  their  children 
(this  section  and  sec.  61-112),  hence  where  a 
sheriff  without  writ,  warrant  or  order  of  court 
took   a   seventeen-year-old   girl,   whose   father 


mitted  upon  her  person,  into  custody,  his 
return  to  a  writ  of  habeas  ocrpus  sued  out 
by  the  mother,  alleging  inter  alia  unfitness  of 
the  mother  to  have  her  in  custody,  was  no 
defense  to  the  writ.  Ex  parte  Reinhardt,  88  M 
282,  288,  292  P  582,  distinguished  in  106  M 
59,  76,  75  P  2d  802. 

Collateral   References 

Parent  and  Child  (Key  3  (3),   11,   16,  17). 
67  C.J.S.  Parent  and  Child  §§  20,  61,  86,  91. 
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61-112.  (5841)  When  parental  authority  ceases.  The  authority  of  the 
parent  ceases: 

L  Upon  the  appointment,  by  a  court,  of  a  guardian  of  the  person  of  a 
child; 

2.  Upon  the  marriage  of  a  child;  or, 

3.  Upon  its  attaining  majority. 

History:     En.  Sec.  291,  Civ.  C.  1895;  re-en.  References 

Sec.    3749,    Rev.    C.    1907;    re-en.    Sec.    5841,  Ex  parte  Reinhardt,   88  M  282,   288,   292  P 

R.   C.   M.    1921.   Cal.   Civ.   C.   Sec.   204.   Field  582;    Haynes  v.   Fillner,    106   M   59,   77,   75  P 

Civ.  C.  Sec.   95.  2d    802;    State    ex    rel.    Houtchens    v.    District 

Marriage  of  Female  Minor  Court,  122  M  76,  199  P  2d  272,  279. 

In  the  absence   of  a  statute  to   that  effect.  Collateral  References 

the  mariage  of  a  female  minor,  while  releas-  Parent   and   Child   (Key    16). 

ing    her    from    parental    authority,    does    not  67  C.J.S.  Parent  and  Child  §   86. 

change   her   status    to    that    of   an   adult,    and  39  Am.  Jur.  702,  Parent  and  Child,  §§  64-67. 

therefore  under  the  juvenile  delinquent  law,  a  Inclusion    or    exclusion    of    day    of    birth    in 

married    female    under    the    age    of    eighteen  determining    attainment    of    majority.    5    ALR 

may  properly  be  committed  to  the  State  Voca-  2d    1147, 

tional    School   for   Girls    until   she    attains    the  Power  of  public  authorities  to  transfer  cus- 

age    of   twenty-one   years.    State    ex   rel.    Foot  tody    of    child    to    guardian    for   medical    care 

V.   District   Court,   77   M   290,   292,   250   P   973,  over    objection    of    parent    or    custodian.     30 

49  ALR  398.  ALR   2d    1138. 

61-112.1.  Destruction  of  property  by  person  under  18 — liability  of 
parents  for.  Any  municipal  corporation,  county,  city,  town,  school  dis- 
trict or  department  of  the  state  of  Montana,  or  any  person,  or  any  reli- 
gious organization  whether  incorporated  or  unincorporated,  shall  be  en- 
titled to  recover  damages  in  a  civil  action  in  an  amount  not  to  exceed 
three  hundred  dollars  ($300.00)  in  a  court  of  competent  jurisdiction  from 
the  parents  of  any  person  under  the  age  of  eighteen  (18)  years,  living 
with  the  parents,  who  shall  maliciously  or  willfully  destroy  property,  real, 
personal,  or  mixed,  belonging  to  such  municipal  corporation,  county,  city, 
town,  school  district  or  department  of  the  state  of  Montana,  or  person  or 
religious  organization. 

History:     En.  Sec.  1,  Ch.  195,  L.  1957.  Tort    liability    of   child    of    tender   years.    67 

Collateral  References  -^LR  2d  570. 

T^         1            ,       .               1  V.  1  r                       Liability  of  person  permitting  child  to  have 

Parent    purchasmg    motor  vehicle    for,  or                       i        .                              -ui      i       u-u     t 

.^    f         .                 .  X     X  1-.1  1              gun,    or   leavmg   gun   accessible   to   child,    tor 

giving    it    to,    minor   or   mcompetent  child  as       .    .         ■  n-  x  j  u     ^u     it*       co    nrn  oj  700 

J     .          ,            ■..   ,,       r  \..ij.  X  00       injury  inflicted  by  the  latter.  68  ALR  2d  782. 

rendering    donor    liable    for  child  s  acts.  36 

ALR  2d  735. 

61-112.2.  Limitation  on  amount  of  recovery.  The  recovery  shall  be 
limited  to  the  actual  damages  in  an  amount  not  to  exceed  three  hundred 
dollars  ($300.00)  in  addition  to  taxable  court  costs. 

History:  En.  Sec.  2,  Ch.  195,  L.  1957. 

61-113.  (5842)  Remedy  when  a  parent  dies  without  providing  for  the 
support  of  his  child.  If  a  parent  chargeable  with  the  support  of  a  child 
dies,  leaving  it  chargeable  to  the  county,  and  leaving  an  estate  sufficient  for 
its  support,  the  county  commissioners  of  the  county  may  claim  provision  for 
its  support  from  the  parent's  estate  by  civil  action,  and  for  this  purpose  may 
hove  the  same  remedies  as  any  creditors  against  that  estate,  and  against 
the  heirs,  devisees,  and  the  next  of  kin  of  the  parent. 

History:     En.  Sec.  292,  Civ.  C.   1895;  re-en.  Collateral  References 

Sec.    3750,    Rev.    C.    1907;    re-en.    Sec.    5842,  Parent  and  Child  (Key  3  (3). 

R.   C.   M.    1921.   Cal.   Civ.   C.   Sec.   205.   Based  67  C.J.S.  Parent  and  Child  §  20. 

on  Field  Civ.  C.  Sec.  96.  ^      ,        ,  rr     .  j  x 

Death    of    parent    as    affecting    decree    tor 

support  of  child.  18  ALR  2d  1126. 
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61-114.  (5843)  Reciprocal  duties  of  parents  and  children  in  maintaining 
each  other.  It  is  the  duty  of  the  father,  the  mother,  and  the  children  of  any 
poor  person  who  is  unable  to  maintain  himself  by  work,  to  maintain  such 
person  to  the  extent  of  their  ability.  The  promise  of  an  adult  child  to  pay 
for  necessaries  previously  furnished  to  such  parent  is  binding. 

History:  En.  Sec.  293,  Civ.  C.  1895;  re-en.  grantor,  it  is  not  such  a  consideration  as 
Sec.  3751,  Rev.  C.  1907;  re-en.  Sec.  5843,  would  make  the  child  an  innocent  purchaser 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  206.  Field  for  value  so  as  to  defeat  the  title  of  a  grantee 
Civ.   C.   Sec.   97.  whose  conveyance  was  first  recorded,   under 

section   73-202.   Kelly  v.   Grainey.   113  M   520, 

Operation  and   Effect  534,    129   P   2d   619. 

In    an    action    for    the    death    of    his    minor  References 
son,    the    plaintiff   can   recover   for    pecuniary 

benefits  reasonably  to  be  expected  to  be  re-  Hollingsworth  v.  Davis-Daly  Estates  Copper 

ceived  from   the   deceased  after  his  majority,  ^°-   ^^   ^    ^^^'    ^^3'    ^^   ^    ^^2. 

in  view  of  sections  93-2809  and  93-2810.  Gil-  Collateral  References 

^Q^^'iT-Jn^.^n^-  ^°'*  "^^^^^"^^  Co.,  42  M  96,  pc^rent  and  Child  (Key  3,  4). 

98.  Ill  P  550.  67  C.J.S.  Parent  and  Child  §§    15,  23. 

Requirement  May  Be  Consideration  for  Con-  ^^  ^^'  ^^^-  ^^0'  P^^eni  and  Child,  §§  69,  70. 

veyance — To   What   Extent  Right    of    child    or    parents    to    recover    for 

While  an  existing  legal  obligation  of  a  child  alienation    of    other's    affections    and    right    of 

to    support    her    indigent    mother,    under    this  child  to  recover  for  criminal  conversation  with 

section,   may   be   a  good  consideration   under  parent  causing  parent  to  neglect  family  duties, 

section   13-502,  as  between  the  child  and  her  12  ALR   2d   1178. 

61-115.  (5844)  When  a  parent  is  liable  for  necessaries  supplied  to  a 
child.  If  a  parent  neglects  to  provide  articles  necessary  for  his  child  under 
his  charge,  according  to  his  circumstances,  a  third  person  may  in  good  faith 
supply  such  necessaries,  and  recover  the  reasonable  value  thereof  from 
the  parent. 

History:     En.  Sec.  294,  Civ.  C.   1895;   re-en.  Collateral    References 

Sec.    3752,    Rev.    C.    1907;    re-en.    Sec.    5844,  ^         ,        ,  ^,  .,  ,   ,rr       n^ 

R.   C.   M.    1921.  Cal.   Civ.   C.   Sec.   207.  Field  ??T ^f'^n  ^^\^^  ^^Zul  8   m 

Civ.  C.  Sec.  98.  ^I  ?-^-^;  ^^'^il*  °^^  ^^^^^  §J^;. 


References 

Barbour  v.   Barbour,    134  M  317,   330   P   2d 
1093,    1098. 


39  Am.  Jur.  686,  Parent  and  Child,  §§  52-54. 


61-116.  (5845)  When  a  parent  is  not  liable  for  support  furnished  his 
child.  A  parent  is  not  bound  to  compensate  the  other  parent,  or  a  relative, 
for  the  voluntary  support  of  his  child,  without  an  agreement  for  compensa- 
tion, nor  to  compensate  a  stranger  for  the  support  of  a  child  who  has 
abandoned  the  parent  without  just  cause. 

History:  En.  Sec.  295,  Civ.  C.  1895;  re-en.   R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  208.  Field 
Sec.  3753.  Rev.  C.  1907;  re-en.  Sec.  5845,   Civ.  C.  Sec.  99. 

61-117.  (5846)  Husband  not  bound  for  the  support  of  his  wife's  children 
by  a  former  marriage.  A  husband  is  not  bound  to  support  his  wife's  chil- 
dren by  a  former  husband;  but  if  he  receives  them  into  his  family  and 
supports  them,  it  is  presumed  that  he  does  so  as  a  parent,  and,  where  such 
is  the  case,  they  are  not  liable  to  him  for  their  support,  nor  he  to  them 
for  their  services. 

History:     En.   Sec.   296.  Civ.  C.   1895;   re-en.  Separate   Maintenance 

Sec.    3754,    Rev.    C.    1907;    re-en.    Sec.    5846.  j^  an  action  for   separate  maintenance   the 

R.   C.    M.    1921.    Cal.    Civ.    C.    Sec.    209.   Field       ^ourt    cannot,    under    this    section,    make    pro- 
Civ.  C.  Sec.    100.  vision  for  the  children  of  plaintiff  by  a  former 

marriage.   Decker   v.   Decker,    56    M   338,    185 

P  168. 
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References 

State  ex  rel.  Sheedy  v.  District  Court,  66  M 
427,  431,  432,  213  P  802;  Goodwin  v.  Elm 
Orlu  Min.  Co.,  83  M  152,  269  P  403. 


Collateral   References 

Parent  and  Child  (Key  14). 

67  C.J.S.  Parent  and  Child  §  80. 

39  Am.  Jur.  699,  Parent  and  Child,  §  62. 


61-118.     (5847)  Compensation    and   support   of   adult    child.     Where   a 

child,  after  attaining  majority,  continues  to  serve  and  to  be  supported  by 
the  parent,  neither  party  is  entitled  to  compensation,  in  the  absence  of  an 
agreement  therefor. 


History:     En.   Sec.  297,  Civ.   C.   1895;  re-en. 

Sec.    3755,    Rev.    C.    1907;    re-en.    Sec.  5847, 

R.   C.   M.    1921.   Cal.   Civ.   C.   Sec.    210.  Field 
Civ.  C.  Sec.  101. 

Gratuitous   Services 

The  law  regards  personal  services  rendered 
by  near  relatives  or  members  of  the  same 
family  living  together  as  one  household  in 
the  conduct  of  the  home,  and  board  or  lodging 
or  other  necessaries  or  comforts  furnished,  as 
gratuitous,  and  in  the  absence  of  an  express 


agreement  to  pay  for  the  same,  or  facts  and 
circumstances  from  "which  such  an  agreement 
can  be  inferred,  there  can  be  no  recovery 
therefor.  San  Antonio  v  Spencer,  82  M  9,  264 
P  944. 

Collateral   References 

Parent  and  Child  (Key  3,  5,   16). 

67  C.J.S.  Parent  and  Child  §§   14,  28,  86. 

Parent's    obligation    to    support    adult    child. 
1   ALR  2d  910. 


61-119.     (5848)  Parent   may   relinquish  services  and   custody   of   child. 

The  parent  whether  solvent  or  insolvent,  may  relinquish  to  the  child  the 
right  of  controlling  him  and  receiving  his  earnings.  Abandonment  by  the 
parent  is  presumptive  evidence  of  such  relinquishment. 


History:  En.  Sec.  298,  Civ.  C.  1895;  re-en. 
Sec.  3756,  Rev.  C.  1907;  re-en.  Sec.  5848, 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  211.  Field 
Civ.  C.  Sec.  102. 

Cross-Reference 

Apprentices,    sees.    10-301    to    10-310. 

Earnings   of   Minor 

While  a  parent  is  entitled  to  the  earnings 
of  a  minor  resulting  from  the  obligation  of 
support,   the  privilege   may  be  waived   either 


expressly  or  by  conduct,  such  as  making  no 
objection  to  the  employment,  or  where  the 
parent  testifies  in  support  of  the  claim  pre- 
sented by  the  minor  and  assigned  to  and 
sued  upon  by  another;  by  so  doing  the  par- 
ent estops  himself  from  thereafter  claiming 
the  minor's  earnings.  Schwab  v.  Peterson,  80 
M  214,  221,  260  P  711. 

Collateral  References 

Parent   and   Child   (Key    16). 

67   C.J.S.   Parent   and   Child   §    86. 


61-120.  (5849)  Wages  of  minors.  The  wages  of  a  minor  employed  in 
service  may  be  paid  him  until  the  parent  or  guardian  entitled  thereto  gives 
the  employer  notice  that  he  claims  such  wages. 


History:  En.  Sec.  299,  Civ.  C.  1895;  re-en. 
Sec.  3757,  Rev.  C.  1907;  re-en.  Sec.  5849, 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  212.  Based 
on  Field  Civ.  C.  Sec.  103. 

References 

Schwab  V.  Peterson,  80  M  214,  221,  260 
P  711. 


Collateral  References 

Parent  and  Child  (Key  5  (2). 

67  C.J.S.  Parent  and  Child  §  29. 

39  Am.  Jur.  624,  Parent  and  Child, 


31,  32. 


61-121.     (5850)  Right    of   parent   to    determine    the    residence    of    child. 

A  parent  entitled  to  the  custody  of  a  child  has  a  right  to  change  his  resi- 
dence, subject  to  the  power  of  the  proper  court  to  restrain  a  removal  which 
would  prejudice  the  rights  or  welfare  of  the  child. 


History:  En.  Sec.  300,  Civ.  C.  1895;  re-en. 
Sec.  3758,  Rev.  C.  1907;  re-en.  Sec.  5850. 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  213.  Field 
Civ.  C.  Sec.  104. 


Change   in   Residence   of   Minor   Child 

Under  this  section  a  parent  entitled  to 
the  custody  of  a  child  has  the  right  to  change 
its  residence;   hence  a  divorced  wife  to  whom 
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the  custody  of  a  minor  child  had  been 
awarded  was  authorized  to  fix  the  child's 
place  of  residence.  In  re  Metcalf's  Estate, 
93  M  542,   546,    19  P  2d  905. 

Oregon  court  had  jurisdiction  to  award 
custody  of  children  where  both  parties  in 
a  divorce  action  were  before  the  court  al- 
though the  father  then  left  the  state  with 
the  children  before  the  decree  was  rendered. 
The  mother  who  was  awarded  the  custody 
of  the  children  had  the  right  to  fix  their 
residence  and  their  residence  could  not  be 
changed  except  by  the  mother.  Application  of 
Butts,    129   M   440,   289   P   2d   949. 


Domicile  of  Minor  Children  of  Divorced 
Parents 

Minor  children  whose  parents  are  divorced 
take  the  domicile  of  the  parent  to  whose  cus- 
tody they  have  been  legally  given.  Appli- 
cation of  Enke,  129  M  353,  287  P  2d  19,  22, 
cert.  den.  350  U  S  923,  100  L  Ed  808,  76  S 
Ct  212. 

Collateral   References 

Parent  and  Child  (Key  2). 

67   C.J.S.  Parent  and   Child   §    11. 

Nonresidence  as  affecting  one's  right  to 
custody  of   child.    15   ALR   2d   432. 

Power  of  infant  on  death  of  both  parents  to 
change    domicile.    32    ALR    2d    868. 


61-122.     (5851)  Custody  may  be  awarded  without  divorce  proceedings 

when  parents  separated.     When  a  husband  and  wife   hve  in  a   state   of 

separation,  without  being  divorced,  any  court  of  competent  jurisdiction,  upon 

apphcation  of  either,  if  an  inhabitant  of  this  state,   may  inquire   into  the 

custody  of  any  unmarried  minor  child  of  the  marriage,  and  may  award  the 

custody  of  such  child  to  either  for  such  time  and  under  such  regulations  as 

the  case  may  require.  The  decision  of  the  court  must  be  guided  by  the  rules 

prescribed  in  section  91-4515. 

Collateral  References 

Parent  and  Child  (Key  2  (4). 

67  C.J.S.  Parent  and  Child  §   13. 

39  Am.  Jur.  604,  Parent  and  Child,  §§  18-25. 


History:  En.  Sec.  301,  Civ.  C.  1895;  re-en. 
Sec.  3759.  Rev.  C.  1907;  re-en.  Sec.  5851. 
R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  214.  Field 
Civ.  C.  Sec.   106. 


61-123.  (5852)  Child  legitimatized  by  marriage  of  parents.  A  child 
born  before  wedlock  becomes  legitimate  by  the  subsequent  marriage  of  its 
parents. 


marriage  of  the  parents  of  a  child  born  to 
them  out  of  wedlock  it  becomes  legitimate 
for  all  purposes.  In  re  Wray's  Estate,  93  M 
525,    540,    19    P    2d    1051. 

Collateral  References 

Bastards    (Key    12). 

10  C.J.S.  Bastards  §  12. 


History:  En.  Sec.  11,  p.  410.  Bannack  Stat.; 
re-en.  Sec.  11.  p.  521,  Cod.  Stat.  1871;  re-en. 
Sec.  864.  5th  Div.  Rev.  Stat.  1879;  re-en.  Sec. 
1425,  5th  Div.  Comp.  Stat.  1887;  amd.  Sec. 
302.  Civ.  C.  1895;  re-en.  Sec.  3760.  Rev.  C. 
1907;  re-en.  Sec.  5852,  R.  C.  M.  1921.  Cal. 
Civ.  C.  Sec.  215. 

Operation   and   Effect 

Under    this    section,    upon    the    subsequent 

61-124.  (5853)  Duty  of  child  to  support  indigent  parents.  It  is  hereby 
declared  and  made  the  duty  of  every  adult  child,  having  the  ability  so  to  do, 
to  furnish  and  provide  necessary  food,  clothing,  shelter,  and  medical  at- 
tendance for  his  indigent  parent  or  parents,  unless,  in  the  judgment  of  the 
court  or  jury,  he  is  excused  therefrom  by  reason  of  intemperance,  indolence, 
immorality,  or  profligacy  of  such  parent. 

History:     En.  Sec.  1.  Ch.  42,  L.   1915;   re-en.       property    under    section    73-202,    the   recording 


Sec.   5853.  R.   C.   M.    1921. 

Requirement  May  Be  Consideration  for  a 
Promise — To  What  Extent 

While  an  existing  legal  obligation,  such 
as  that  required  by  this  section  is  a  good 
consideration  for  a  promise  under  section  13- 
502,  "to  an  extent  corresponding  with  the 
extent  of  the  obligation,  but  no  further  or 
otherwise,"  that  is  not  to  say  that  it  is  such  a 
consideration  as  to  make  defendant  a  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
sideration,   so   as   to    entitle    him   to    plaintiff's 


statute.    Kelly    v.    Grainey,    113    M    520,    534, 
129  P  2d  619. 

References 

Barbour  v.  Barbour,  134  M  317,  330  P  2d 
1093,  1098;  Laukaitis  v.  Sisters  of  Charity  of 
Leavenworth,   135  M  469,  342  P  2d  752. 

Collateral   References 

Parent  and  Child  (Key  4). 

67   C.J.S.   Parent  and   Child   §   24. 

39  Am.  lur.  711,  Parent  and  Child,  §  70. 
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61-125.  (5854)  Penalty  for  failure  to  support.  Any  person  violating 
the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor. 

History:     En.  Sec.  2.  Ch.  42,  L.  1915;  re-en.  References 

Sec.  5854,  R.  C.  M.   1921.  Barbour  v.   Barbour,    134  M  317,   330  P  2d 

1093,    1098. 

61-126.  (5855)  Civil  action  to  enforce  duty  to  support.  A  civil  suit 
may  be  instituted  and  maintained  for  the  enforcement  of  the  provisions  of 
this  act  by  any  such  child,  where  there  is  more  than  one  adult  child,  or  by 
the  parent  to  whom  such  support  is  due,  or  by  the  county  attorney,  and  in 
case  there  is  more  than  one  such  child,  the  court  or  the  jury  upon  the  hearing 
is  authorized  and  empowered  to  apportion  the  expenses  of  such  support 
between  the  adult  children,  and  the  court  shall  enter  judgment  in  accordance 
with  such  finding  and  apportionment;  provided,  that  such  civil  action 
shall  not  be  construed  as  barring  the  arrest  and  conviction  of  such  person 
for  misdemeanor. 

History:     En.  Sec.  3,  Ch.  42,  L.  1915;  re-en.  References 

Sec.  5855,  R.  C.  M.  1921.  Barbour  v.  Barbour,    134  M  317,  330  P  2d 

Cross-References  1093,    1098. 

Support  orders,  reciprocal  enforcement,  sees.  Collateral  References 

93-2601-1    to   93-2601-40.   See  also  support  re-  Parent    and    Child    (Key    4);    Paupers    (Key 

quirements  under  public  welfare  statutes,  sees.       37-2). 

71-233  to  71-240.  67*  C.J.S.  Parent  and  Child  §   24;    70  C.J.S. 

Paupers  §  61. 

39  Am.  Jur.  664,  Parent  and  Child,  §  45. 

61-127  to  61-137.     (5856  to  5866)  Repealed— Chapter  199,  Laws  of  1961. 

Repeal  L.  1947;  Sec.  1,  Ch.  180,  L.  1949;  Sec.  1,  Ch. 

These  sections  (Sec.  1,  p.  229,  L.  1897;  Sec.  181,  L.  1949;  Sec.  1,  Ch.  206,  L.  1951;  Sec.  1, 

1,  Ch.  140,  L   1907;  Sec.  1,  Ch.  177,  L.  1931;  Ch.    11,   L.    1953;    Sec.    1,    Ch.    208,    L.    1955), 

Sec.   1,  Ch.    115,  L.   1941;   Sec.   1,  Ch.   116,  L.  relating    to    the    adoption    of    children,    were 

1943;  Sec.  1,  Ch.  181,  L.  1945;  Sec.  1,  Ch.  51,  repealed  by  Sec.  1,  Ch.  199,  Laws  1961. 

61-138.     (5867)  Repealed— Chapter  181,  Laws  of   1949. 

Repeal  children   from   an   orphans'   home   or  asylum, 

This  section  (Sec.  2,  p.  230,  L.  1897;  Sec.  1,       ^cts    repealed   as    Sec.    5867,    Revised    Codes 
Ch.   62,  L.   1909),   relating  to   the   adoption  of       1935,  by  Sec.  2,  Ch.  181,  Laws  1949. 

61-139.  Adoption  of  adult.___^  A  person  who  is  an  adult  and  has  attained 
his  or  her  age  of  legal  majority  may  be  adopted  without  the  consent  of  his 
or  her  parents. 

History:     En.  Sec.   1,  Ch.  229.  L.   1947. 

61-140.  Procedure  applicable.  That,  except  as  otherwise  inconsistent 
with  this  act,  the  procedure  and  law  for  adoption  of  minors  set  forth  in 
sections  61-203,  61-204,  61-208,  61-210,  61-211,  and  61-212,  shall  be  appli- 
cable in  proceedings  for  the  adoption  of  an  adult  under  the  provisions  of 
this  act;  provided,  however,  that  provisions  concerning  an  interlocutory 
decree  shall  not  be  applicable  in  the  case  of  the  adoption  of  an  adult. 

History:     En.  Sec.  2,  Ch.  229,  L.  1947;  amd. 
Sec.   5,   Ch.    199,  L.    1961. 
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CHAPTER  2 

ADOPTION 

Section    61-201.  Definitions. 

61-202.  Who  may  be  adopted. 

61-203.  Who  may  adopt. 

61-204.  Venue. 

61-205.  Persons  required  to  consent  to  the  adoption. 

61-206.  Withdrawal  of  consent. 

61-207.  Consent  of  the  child. 

61-208.  Petition  for  adoption. 

61-209.  Investigation. 

61-210.  Summary  decree. 

61-211.  Interlocutory  and  final  decree. 

61-212.  Effect  of  final  decree. 

61-213.  Confidential  nature  of  record  and  proceedings. 

61-214.  Appeal. 

61-215.  Foreign  adoption  decrees. 

61-216.  Uniformity  of  interpretation. 

61-217.  Short  title. 

61-218.  Minor  parent. 

61-201.  Definitions.  As  used  in  this  act,  unless  the  context  otherwise 
requires,  "child"  means  any  minor  person,  and  "agency"  means  any  person, 
authority  or  agency  legally  empowered  to  place  children  for  adoption. 
Singular  words  may  extend  and  be  applied  to  several  persons  or  things,  as 
well  as  to  one  person  or  thing.  Plural  words  may  extend  and  be  applied 
to  one  person  or  thing,  as  well  as  to  several  persons  or  things. 

History:     En.  Sec.  1.  Ch.  240,  L.  1957.  Cross-Reference 

NOTE.— Uniform  State  Law.   Sections  61-201  Application  of  Montana  Rules  of  Civil  Pro- 
through   61-217   constitute   the    significant   sec-  cedure  to  this  chapter,  sec.  93-2711-7. 
tions  of  the  "Uniform  Adoption  Act"  approved  Law  Review 

by  the  National  Conference  of  Commissioners  ,^  n     ,„pv       t  i      r    ^ 

-'    TT   .r  oi   i     T  •      mco        J      J      1   J  Cromwell,      The    Improvement    of    Convey- 

on  Uniform  State  Laws  m   1953   and  adopted 


in  the  state  of  Oklahoma. 


ancing    in    Montana — A    Proposal,"    22    Mont. 
L.   Rev.   26,   35   (Fall    1960). 


61-202.  Who  may  be  adopted.  Any  child  present  within  this  state 
at  the  time  the  petition  for  adoption  is  filed,  irrespective  of  place  of  birth 
or  place  of  residence,  may  be  adopted. 

History:     En.   Sec.   2.  Ch.   240,  L.   1957. 

61-203.  Who  may  adopt.  The  following  persons  are  eligible  to  adopt 
a  child: 

(1)  A  husband  and  wife  jointly,  or  either  the  husband  or  wife  if  the 
other  spouse  is  a  parent  of  the  child. 

(2)  An  unmarried  person  who  is  at  least  21  years  old. 

(3)  A  married  person  at  least  21  years  old  who  is  legally  separated 
from  the  other  spouse. 

(4)  In  the  case  of  on  illegitimate  child,  its  unmarried  father  or  mother. 

History:     En.  Sec.  3,  Ch.  240.  L.  1957.  1  Am.  Jur.  627,  Adoption  of  Children,  §   12. 

Cross-Reference  Religion  as  factor  in  adoption  proceedings. 

^,.,,        ,     ,.                    .                     ,n7ni  4         23   ALR   2d   701. 

Child    adoption    agencies,    sees.     10-701  to          ^^^^    ^^    ^^^^^^    .^    adoption    proceedings. 

^""^"^-  54  ALR  2d  909. 

Collateral   References  Age    of    prospective     adopting    parent    as 

Adoption  (Key  1,  4).  factor    in    adoption    proceedings.    56    ALR    2d 

2    C.J.S.    Adoption   of  Children   §§    1,   2,    4,       823. 


8-12. 
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Res  Judicata 

Where  the  mother  of  a  child  born  out  of 
wedlock,  joined  in  and  agreed  to  a  petition 
allowing  the  natural  father  and  his  wife  to 
adopt  the  child,  the  proceedings  and  resulting 
decree   were   res    adjudicata   and   the   mother 


of  the  child  could  not  later  attack  the  decree 
on  the  grounds  that  the  father  did  not  fit 
specifically  any  of  the  categories  provided  by 
this  section.  In  re  Adoption  of  Curtis,  143  M 
330,  390  P  2d  209. 


DECISIONS  UNDER  FORMER  LAW 


Age  of  Adopting  Parent 

Under  sections  61-127  and  61-128,  the 
adoption  of  one  who  is  past  the  age  of 
majority,  or  by  one  who  is  not  at  least  ten 
years  older  than  the  person  sought  to  be 
adopted,  is  not  permissible.  Hendy  v.  Indus- 
trial Accident  Board,  115  M  516,  518,  146  P 
2d   324. 

Under  section  61-128  an  adoption  was  im- 
possible where  the  party  assuming  to  adopt 
was  less  than  ten  years  older  than  the  one 
to  be  adopted.  Hendy  v.  Industrial  Accident 
Board,   115  M  516,  518,  146  P  2d  324. 


Citizenship 

Under  section  61-127,  only  persons  who 
were  or  might  become  citizens  of  the  United 
States  could  adopt  a  minor  child.  State  ex 
rel.  Thompson  v.  District  Court,  75  M  147,  156, 
242  P  959,  overruled  on  another  point,  108  M 
386,   390,   91   P  2d  394. 

Racial  Factor 

The  fact  that  the  person  adopting  and  the 
one  adopted  were  of  different  races  did  not 
constitute  an  obstacle  to  adoption  under  sec- 
tion 61-127  as  it  appeared  as  section  310  of 
the  Civil  Code  of  1895.  In  re  Pepin's  Estate, 
53   M  240,   248,    163   P   104. 


61-204.     Venue.     Proceedings    for    adoption    must    be    brought   in    the 
district  court  of  the  county  where  the  petitioners  reside. 


History:     En.  Sec.  4,  Ch.  240,  L.   1957. 

Jurisdiction 

This  section  relates  to  venue  and  not  juris- 
diction,   and    even    though    only    one    of    joint 


petitioners  in  an  adoption  proceeding  was 
a  resident  of  the  county  in  which  the  pro- 
ceeding was  held,  this  was  sufficent  to  confer 
jurisdiction.  In  re  Adoption  of  Curtis,  143  M 
330,  390  P  2d  209. 


61-205.  Persons  required  to  consent  to  the  adoption.  An  adoption  of 
a  child  may  be  decreed  when  there  have  been  filed  written  consents  to 
adoption  executed  by: 

(1)  Both  parents,  if  living,  or  the  surviving  parent,  of  a  legitimate 
child;  provided,  that  consent  shall  not  be  required  from  a  father  or  mother, 

(a)  adjudged  guilty  by  a  court  of  competent  jurisdiction  of  physical 
cruelty  toward  said  child;  ar, 

(b)  adjudged  to  be  an  habitual  drunkard;  or, 

(c)  who  has  been  judicially  deprived  of  the  custody  of  the  child  on 
account  of  cruelty  or  neglect  toward  the  child;  or, 

(d)  who  has,  in  the  state  of  Montana,  or  in  any  other  state  of  the 
United  States,  willfully  abandoned  such  child;  or, 

(e)  who  has  caused  the  child  to  be  maintained  by  any  public  or  private 
children's  institution,  charitable  agency,  or  any  licensed  adoption  agency,  or 
the  state  department  of  public  welfare  of  the  state  of  Montana  for  a  period 
of  one  (1)  year  without  contributing  to  the  support  of  said  child  during 
said  period,  if  able;  or, 

(f)  if  it  is  proven  to  the  satisfaction  of  the  court  that  said  father  or 
mother,  if  able,  has  not  contributed  to  the  support  of  said  child  during  a 
period  of  one  (1)  year  before  the  filing  of  a  petition  for  adoption;  or  (an 
adoption  of  a  child  may  be  decreed  when  there  have  been  filed  written 
consents  to  adoption  executed  by). 

(2)  The  mother,  alone,  if  the  child  is  illegitimate;  or, 

(3)  The  legal  guardian  of  the  person  of  the  child  if  both  parents  are 
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dead  or  if  the  rights  of  the  parents  have  been  terminated  by  judicial 
proceedings  and  such  guardian  has  authority  by  order  of  the  court  appoint- 
ing him  to  consent  to  the  adoption;  or, 

(4)  The  executive  head  of  an  agency  if  the  child  has  been  relinquished 
for  adoption  to  such  agency  or  if  the  rights  of  the  parents  have  been 
judicially  terminated,  or  if  both  parents  are  dead,  and  custody  of  the  child 
has  been  legally  vested  in  such  agency  with  authority  to  consent  to 
adoption  of  the  child;  or, 

(5)  Any  person  having  legal  custody  of  a  child  by  court  order  if  the 
parental  rights  of  the  parents  have  been  judicially  terminated,  but  in  such 
case  the  court  having  jurisdiction  of  the  custody  of  the  child  must  consent 
to  adoption,  and  a  certified  copy  of  its  order  shall  be  attached  to  the  petition. 

The  consents  required  by  paragraphs  (1)  and  (2)  shall  be  acknowledged 
before  an  officer  authorized  to  take  acknowledgements,  or  witnessed  by  a 
representative  of  the  state  department  of  public  welfare  or  of  an  agency, 
or  witnessed  by  a  representative  of  the  court. 


History:  En.  Sec.  5.  Ch.  240.  L.  1957;  amd. 
Sec.  2.  Ch.    199.  L.   1961. 

Compiler's   Note 

The  words  enclosed  in  parentheses  and 
appearing  at  the  end  of  paragraph  (1)  (f) 
appeared  in  the  1961  amendatory  act  but 
are  apparently  surplusage. 

Collateral    References 

Adoption   (Key   7). 

2   C.J.S.   Adoption  of  children   §§    19,   21. 

1  Am.  Jur.  639,  Adoption  of  Children,  §  36. 

Annulment  or  vaction  of  adoption  decree 
by  adopting  parent  or  natural  parent  con- 
senting to  adoption.  2  ALR  2d  887. 

Sufficiency  of  parents  consent  to  adoption 
of   child.    24    ALR    2d    1127. 

What  constitutes  abandonment  or  desertion 


of  child  by  its  parent  or  parents  within  pur- 
view of  adoption  laws.  35  ALR  2d  662. 

Mental  illness  and  the  like  of  parents  as 
ground  for  adoption  of  their  children.  45  ALR 
2d   1379. 

Consent  of  natural  parents  as  essential  to 
adoption  where  parents  are  divorced.  47 
ALR  2d  824. 

Necessity  of  securing  consent  of  parents 
of  illigitimate  child  to  its  adoption.  51  ALR 
2d  497. 

Estoppel 

Where  the  mother,  of  a  child  born  out 
of  wedlock,  joined  in  and  agreed  to  a  petition 
allowing  the  natural  father  and  his  wife  to 
adopt  the  child,  the  mother  of  the  child  was 
estopped  from  attacking  the  resulting  decree 
of  adoption  two  years  later.  In  re  Adoption 
of  Curtis,   143  M  330,  390  P  2d  209. 


DECISIONS  UNDER  FORMER  LAW 


Abandonment  By  Parent 

Where  the  complaint  in  an  action  to  es- 
tablish plaintiff's  claim  to  an  estate  under 
a  contract  of  adoption,  alleged  that  her 
father  had  abandoned  her,  the  truth  of  which 
was  admitted  by  a  demurer,  it  was  sufficient 
as  against  the  contention  that  it  did  not  show 
that  he  had  either  given  his  consent  to  the 
adoption  or  had  been  legally  deprived  of  her 
custody.  Gravelin  v.  Porier,  77  M  260,  279,  250 
P  823. 

Consent  of  Stepfather  Not  Necessary 

The  provision  of  section  61-130,  that  a 
legitimate  child  could  not  be  adopted  with- 
out the  consent  of  its  "parents,"  referred  only 
to  the  lawful  father  and  mother  by  blood, 
and  not  to  a  stepfather  or  stepmother,  and 
the  consent  of  a  stepfather  to  the  adoption 
of  children  of  his  deceased  wife  by  their  aunt 
was  not  necessary.  State  ex  rel.  Sheedy  v. 
District  Court,  66  M  427,  431,  213  P  802,  dis- 
tinguished in  119  M  143,  149,  173  P  2d  626. 


Necessity  of  Consent  of  Both  Parties 

Under  section  61-130,  providing  that  a  le- 
gitimate child  cannot  be  adopted  without  the 
consent  of  its  parents,  and  section  61-132, 
declaring  that  consent  must  be  in  writing,  the 
court  was  without  jurisdiction  to  enter  an 
order  of  adoption  where,  the  father  consent- 
ing, the  written  consent  of  the  mother  was 
absent.  State  ex  rel.  Thompson  v.  District 
Court,  75  M  147,  150,  242  P  959,  overruled 
in  In  re  Hoermann's  Estate,  108  M  386,  390, 
91  P  2d  394. 

Notice  to  Absent  Parent 

While  the  adoption  statute  does  not  pro- 
vide in  express  terms  for  notice  to  an  ab- 
sent parent  of  an  application  of  adoption, 
it  does  so  by  necessary  implication,  and 
where  notice  was  not  given  to  enable  the 
parent  to  defend  against  the  charge  of  aban- 
donment, the  court  was  without  power  to 
issue  an  order  of  adoption.  State  ex  rel. 
Thompson    v.    District    Court,    75    M    147,    150, 
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242  P  959,  overruled  in  In  re  Hoerman's  Es- 
tate,  108  M  386.  390,  91  P  2d  394. 

The  word  "may,"  as  used  in  section  61- 
130  which  authorized  the  court  to  give  notice 
to  parents  even  when  the  consent  of  the 
parent  was  not  needed  for  adoption,  was  man- 
datory where  a  third  party  or  the  public  had 
an  interest  in  the  exercise  of  the  power;  thus 
a  parent  who  had  regularly  adopted  a  minor 
child  was  entitled  to  notice  of  the  filing  of 
the  petition  for  her  adoption  by  his  former 
wife  and  her  new  husband,  thus  affording 
him  the  opportunity  to  be  heard  and  to  show 
cause  why  the  order  for  such  adoption  de- 
priving him  of  his  rights  and  interests  in  his 
child  should  not  be  made.  In  re  Adoption 
of  Bascom,  126  M  129,  246  P  2d  223,  225, 
226,  227. 

Presumption  that  Provisions  Complied  with. 
When  Judgment  Attacked  Collaterally 

As  against  contention  that  in  adoption 
proceedings,  unknown  to  the  common  law, 
every    fact    essential    to    jurisdiction    must    af- 


firmatively appear  of  record  to  uphold  a 
judgment,  held,  that  the  district  court,  when 
acting  in  such  proceedings  exercises  its  jur- 
isdiction as  a  court  of  record  and  not  as  one 
of  limited  jurisdiction,  and  such  judgments 
on  collateral  attack,  are  attended  with  the 
presumption  that  the  law  was  complied  with. 
In  re  Hoermann's  Estate,  108  M  386,  390,  91 
P  2d  394,  overruling  State  ex  rel.  Thompson  v. 
District  Court,  75  M   147,  242  P  959. 

When  Public  Welfare  Department  in  Loco 
Parentis 

Where  department  of  public  welfare  to 
which  court  awarded  minor  children  on 
ground  that  the  children  were  dependent 
and  neglected,  refused  to  give  its  consent 
to  adoption  of  two  of  those  children  by  those 
seeking  to  adopt  them,  court  could  not  make 
an  adoption  order  since  the  department  was 
in  loco  parentis  to  the  children.  State  ex  rel. 
Frederick  v.  District  Court,  119  M  143,  173  P 
2d  626,  629. 


61-206.  Withdrawal  of  consent.  Withdrawal  of  any  consent  filed  in 
connection  with  a  petition  for  adoption  hereunder,  shall  not  be  permitted, 
except  that  the  court,  after  notice  and  opportunity  to  be  heard  is  given  to 
the  petitioner,  to  the  person  seeking  to  withdraw  consent,  and  to  any 
agency  participating  in  the  adoption  proceedings,  may,  if  it  finds  that  the 
best  interests  of  the  child  will  be  furthered  thereby,  issue  a  written  order 
permitting  the  withdrawal  of  such  consent.  The  entry  of  the  interlocutory 
or  final  decree  of  adoption  renders  any  consent  irrevocable. 

History:     En.  Sec.  6,  Ch.  240,  L.  1957. 

61-207.  Consent  of  the  child.  Consent  of  the  child  if  twelve  years  of 
age  or  over,  shall  be  required.  Such  consent  shall  be  given  in  court,  or 
be  in  writing,  in  such  form  as  the  court  shall  direct. 


History:     En.  Sec.  7.  Ch.  240,  L.  1957. 

Collateral  References 

Adoption  (Key  7). 


2  C.J.S.  Adoption  of  Children  §§  4,  18-25. 
1  Am.  Jur.  640,  Adoption  of  Children,  §  38. 


61-208.     Petition   for   adoption.     (1)     A   petition   for   adoption   shall   be 
filed  in  duplicate,  verified  by  the  petitioners,  and  shall  specify: 

(a)  The  full  names,  ages  and  place  of  residence  of  the  petitioners, 
and,  if  married,  the  place  and  date  of  the  marriage. 

(b)  When   the   petitioners   acquired   or   intend   to   acquire   custody   of 
the  child  and  from  what  person  or  agency. 

(c)  The  date  and  place  of  birth  of  child,   if  known. 

(d)  The  name  used  for  the  child  in  the  proceeding,  and  if  a  change 
in  name  is  desired,  the  new  name. 

(e)  That   it   is   the   desire   of  the   petitioners   that   the   relationship   of 
parent  and  child  be  established  between  them  and  the  child. 

(f)  A  full  description  and  statement  of  value  of  all  property  owned 
or  possessed  by  the  child. 

(g)  Facts,  if  any,  which  excuse  consent  on  the  part  of  a  parent,  to 
the  adoption. 
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(2)  One  copy  of  the  petition  shall  be  retained  by  the  court.  The 
other  shall  be  sent  to  the  state  department  of  public  welfare  and  to  any 
agency  participating  in  the  adoption  proceeding, 

(3)  Any  written  consent  required  by  this  act  may  be  attached  to  the 
petition,  or  may  be  filed,  after  the  filing  of  the  petition,  with  the  consent 
of  the  court. 

History:     En.  Sec.  8,  Ch.  240,  L.  1957.  Collateral  References 

Adoption  (Key   11). 

2  C.J.S.  Adoption  of  Children  §  37. 

61-209.  Investigation.  (1)  Upon  the  filing  of  a  petition  for  adoption 
the  court  may  in  its  discretion  order  an  investigation  to  be  made  by  the 
state  department  of  public  welfare  or  any  other  private  agency  licensed 
and  approved  for  such  investigatory  purposed  by  the  state  department  of 
public  welfare,  and  may  in  its  discretion  further  order  that  a  report  of  such 
investigation  shall  be  filed  with  the  court  by  the  designated  investigator 
within  the  time  fixed  by  the  court  and  in  no  event  more  than  thirty  (30) 
days  from  the  issuance  of  the  order  for  investigation,  unless  time  therefor 
is  extended  by  the  court.  Such  investigation  if  ordered  by  the  court  shall 
include  the  conditions  and  antecedents  of  the  child  for  the  purpose  of 
determining  whether  he  is  a  proper  subject  for  adoption;  appropriate  in- 
quiry to  determine  whether  the  proposed  home  is  a  suitable  one  for  the 
child;  and  any  other  circumstances  and  conditions  which  may  have  a 
bearing  on  the  adoption  and  of  which  the  court  should  have  knowledge. 

(2)  The  court  may  order  agencies  named  in  subsection  (1)  of  this 
section  located  in  one  or  more  counties  to  make  separate  investigations  on 
separate  parts  of  the  inquiry  as  may  be  appropriate. 

(3)  The  report  of  such  investigation  shall  become  a  part  of  the  files 
in  the  case  and  shall  contain  a  definite  recommendation  for  or  against  the 
proposed  adoption  and  state  reasons  therefor. 

History:     En.  Sec.  9,  Ch.  240,  L.  1957. 

61-210.  Sumory  decree.  If  the  child  is  related  by  blood  to  one  of  the 
petitioners,  or  is  a  stepchild  of  the  petitioner,  or  the  court  finds  that  the 
best  interests  of  the  child  will  be  furthered  thereby,  the  court,  after 
examination  of  the  report  specified  in  section  61-209,  if  such  report  had 
been  ordered  by  said  court,  in  its  discretion,  may  waive  the  entry  of  an 
interlocutory  decree  and  the  waiting  period  of  six  (6)  months  provided  in 
section  61-211  and  grant  a  final  decree  of  adoption  if  satisfied  that  the 
adoption  is  for  the  best  interests  of  the  child. 

History:     En.  Sec.  10,  Ch.  240,  L.  1957;  amd. 
Sec.  3.  Ch.  199.  L.  1961. 

61-211.  Interlocutory  and  final  decree.  Upon  examination  of  the  re- 
port described  in  section  61-209,  if  such  report  has  been  deemed  necessary 
by  said  court,  and  after  hearing,  the  court  may  issue  an  interlocutory 
decree  giving  the  care  and  custody  to  the  petitioners  pending  the  further 
order  of  the  court. 

When  a  petition  has  been  filed  seeking  the  adoption  of  a  child,  the 
court  must  cause  service  of  process  to  be  made  on  the  parent  or  parents 
of  the  child,  except  in  those  cases  hereinafter  provided,  in  the  following 
manner: 
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The  court  shall  order  a  citation  to  issue  to  the  parent  or  parents  in  the 
name  of  the  state  of  Montana  and  under  the  seal  of  the  court,  directing 
such  parent  or  parents  to  appear  in  court  at  a  time  to  be  fixed  by  the 
court,  and  show  cause  why  said  petition  should  not  be  granted.  Such 
citation,  together  with  a  copy  of  the  petition  for  adoption,  shall  be  person- 
ally served  upon  such  parent  or  parents.  If,  however,  any  such  parent  or 
parents  cannot  be  found  within  this  state,  service  may  be  had  by  pub- 
lication of  a  copy  of  said  citation  in  the  manner  provided  for  the  publication 
of  summons  by  Rule  4,  M.R.Civ.P.  If  after  completion  of  such  service, 
any  parent  so  served  does  not  appear,  the  court  may  act  upon  the 
petition,  and  the  order  of  the  court  thereon  shall  be  binding  upon  all 
persons  so  served;  provided  that  any  such  person  shall  have  the  right  to 
appeal  from  the  order  in  the  manner  and  form  provided  for  appeals  from  a 
judgment  in  civil  actions. 

The  petitioners  and  the  child  shall  appear  at  said  hearing,  unless 
the  presence  of  the  child  is  waived  by  the  court. 

Service  of  process,  as  aforesaid,  need  not  be  made  on  a  parent  who  has 
consented  in  writing  to  an  adoption;  or  on  the  father  of  an  illegitimate 
child;  or  on  any  parent  whose  consent  to  adoption  is  not  required  under 
the  provisions  of  section  61-205;  and  service  of  process  shall  not  be  made 
on  any  parent  who  has  relinquished  his  child  to  the  state  department  of 
public  welfare  or  an  adoption  agency  licensed  by  the  state  department 
of  public  welfare. 

After  an  interlocutory  decree,  as  aforesaid,  has  been  issued  by  the 
court,  the  investigator,  if  any,  shall  observe  the  child  in  his  adoptive  home 
and  report  in  writing  to  the  court  within  six  (6)  months  on  any  circumstances 
or  conditions  which  may  have  a  bearing  on  the  adoption.  After  six  (6) 
months  from  the  date  of  the  interlocutory  decree,  the  petitioners  may 
apply  to  the  court  for  a  final  decree  of  adoption.  The  court  shall  thereupon 
set  a  time  and  place  for  final  hearing.  Notice  of  the  time  and  date  of  the 
hearing  shall  be  served  on  the  state  department  of  public  welfare,  and 
the  investigator,  if  any.  The  investigator,  if  any,  shall  file  with  the  court 
a  written  report  of  his  findings  and  recommendations  and  certify  that  the 
described  investigation,  if  any,  has  been  made  since  the  granting  of  the 
interlocutory  decree.  After  hearing  on  said  application,  at  which  the  peti- 
tioners and  the  child  shall  appear,  unless  the  presence  of  the  child  is 
waived  by  the  court,  the  court  may  enter  a  final  decree  of  adoption  if 
satisfied  that  the  adoption  is  for  the  best  interests  of  the  child.  If  adoption 
is  denied,  an  appropriate  order  shall  be  made  as  to  the  future  custody 
of  said  child. 

History:     En.    Sec.     11.    Ch.    240,    L.    1957;  Cross-Reference 

amd.   Sec.   4,  Ch.    199,  L.    1961;    amd.   Sec.    1,  Copy    of    order    delivered    to    registrar    of 

Ch.   2,   L.    1963.  vital   statistics,   sec.   69-525. 

Amendment  Collateral  References 

The     1963     amendment    corrected     a     typo-  Adoption  (Key  9-17). 

graphical    error    in    the    first    paragraph    and,  2  C.J.S.  Adoption  of  Children   §§   35-54. 

in    the    third    paragraph,    substituted    the    ref-  i  Am.  Jur.  633,  Adoption  of  Children,  §§25 
erence    to    Rule    4    of    the    Montana    Rules    of       et   seq. 
Civil    Procedure    for    a    reference    to    former 
section    93-3014. 
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DECISIONS  UNDER  FORMER  LAW 


Consent  of  Both  Parties 


of  record  and  not  as  one  of  limited  jurisdic- 
tion, and  such  judgments  on  collateral  attack, 
are  attended  with  the  presumption  that  the 
law  was  complied  with.  In  re  Hoermann's 
Estate,  108  M  386,  390,  91  P  2d  394,  over- 
ruling State  ex  rel.  Thompson  v.  District 
Court,  75  M  147,  242  P  959. 

Valid  Order  though  Parent's  Consent  Not 
in  Record 

Under  section  61-132,  an  adoption  order 
made  in  1907  and  attacked  collaterally,  on 
the  ground  that  the  consent  of  the  parent 
did  not  appear  in  the  record  of  the  pro- 
ceeding as  required  by  section  3766,  R.  C. 
M.  1907  was  validated  by  such  section,  par- 
ticularly where  the  parent  testified  in  support 
of  the  adoption.  In  re  Hoermann's  Estate,  108 
M  386,   394,  91   P  2d  394. 

When  Stranger  Estopped  to  Attack  Order. 

Where  all  the  parties  to  an  adoption  pro- 
ceeding for  many  years  considered  it  valid 
and  acted  on  the  belief  that  a  valid  adop- 
tion had  taken  place,  evidence  of  such  fact 
was  properly  admitted  on  a  collateral  attack 
by  a  stranger  to  the  proceedings  in  an  ef- 
fort to  revoke  letters  of  administration  of  the 
estate  of  the  adopting  parent  based  on  a  nom- 
ination of  the  adopted  son,  and  a  party  there- 
to or  one  claiming  under  him  was  estopped 
from  attacking  the  order  collaterally  some 
thirty  years  after  it  was  made.  In  re  Hoer- 
mann's Estate,   108  M  386,  397,  91   P  2d  394. 

61-212.  Effect  of  final  decree.  (1)  After  the  final  decree  of  adoption 
is  entered  the  relation  of  parent  and  child  and  all  the  rights,  duties  and  other 
legal  consequences  of  the  natural  relation  of  child  and  parent  shall  there- 
after exist  between  such  adopted  child  and  the  adoptive  parents  adopting 
such  child  and  the  kindred  of  the  adoptive  parents.  From  the  date  of  the 
final  decree  of  adoption,  the  child  shall  be  entitled  to  inherit  real  and 
personal  property  from  and  through  the  adoptive  parents  and  the  kindred 
of  the  adoptive  parents  in  accordance  with  the  statutes  of  descent  and 
distribution,  and  the  adoptive  parents  and  their  kindred  shall  be  entitled 
to  inherit  real  and  personal  property  from  and  through  the  child  in  accord- 
ance with  said  statutes. 

(2)  After  a  final  decree  of  adoption  is  entered,  the  natural  parents 
and  the  kindred  of  the  natural  parents  of  the  adopted  child,  unless  they 
are  the  adoptive  parents  or  the  spouse  of  an  adoptive  parent  shall  be 
relieved  of  all  parental  responsibilities  for  said  child  and  have  no  rights 
over  such  adopted  child  or  to  his  property  by  descent  and  distribution. 

Collateral   References 


Under  section  61-130,  provided  that  a  le- 
gitimate child  cannot  be  adopted  without  the 
consent  of  its  parents,  and  section  61-132  de- 
claring that  consent  must  be  in  writing,  the 
court  was  without  jurisdiction  to  enter  an 
order  of  adoption  where,  the  father  consent- 
ing, the  written  consent  of  the  mother  was 
absent.  State  ex  rel.  Thompson  v.  District 
Court,  75  M  147,  149  et  seq.,  242  P  959,  over- 
ruled in  In  re  Hoermann's  Estate,  108  M  386, 
393,  91  P  2d  394. 

Lack  of  Residence  Not  Appearing  of  Record. 

Where  lack  of  residence  of  an  adopting 
parent  in  the  county  in  which  the  order  of 
adoption  was  made  did  not  appear  from 
the  record  made  in  the  matter  in  1907,  and 
such  fact  was  one  of  the  issues  to  be  deter- 
mined in  the  proceeding,  such  lack  did  not 
affect  the  court's  jurisdiction,  and  the  order 
could  not  be  objected  to  in  a  collateral  pro- 
ceeding to  vacate  it  on  that  ground.  In  re 
Hoermann's  Estate,  108  M  386,  394,  91  P  2d 
394. 

Presumption  that  Provisions  Compiled  with. 
When  Judgment  Attacked  Collaterally 

As  against  contention  that  in  adoption  pro- 
ceedings, unknown  to  the  common  law  every 
fact  essential  to  jurisdiction  must  affirmatively 
appear  of  record  to  uphold  a  judgment,  held, 
that  the  district  court,  when  acting  in  such  pro- 
ceedings  exercises   its   jurisdiction  as   a   court 


History:     En.    Sec.     12,    Ch.    240,    L.     1957; 
amd.  Sec.   1.  Ch.  102,  L.  1965. 
Amendment 

The  1965  amendment  inserted  "and  the 
kindred  of  the  adoptive  parents"  following 
"through  the  adoptive  parents"  and  "and 
their  kindred"  following  "and  the  adoptive 
parents"  in  the  second  sentence  of  subsection 
(1);  and  inserted  "and  the  kindred  of  the 
natural  parents"  following  "the  natural  par- 
ents" near   the  beginning   of   subsection   (2). 


Adoption  (Key    18-25). 

2  C.J.S.  Adoption  of  Children  §§  3,  55-66. 

What  law,  in  point  of  time,  governs  as 
to  inheritance  from  or  through  adoptive  par- 
ent.  18  ALR  2d  960. 

Applicability  of  res  judicata  to  decree  or 
judgment  in  adoption  proceedings.  52  ALR 
2d  406. 

Name  of  child  as  changed  by  adoption.  53 
ALR  2d   927. 


-117- 


PUBLIC  WELFARE  LAWS 


DECISIONS  UNDER  FORMER  LAW 


Adopted  Grandchild  as  "Issue" 

Where  testatrix  included  adopted  grand- 
child in  her  will  and  therein  expressly  de- 
fined "issue"  to  include  adopted  children, 
this  indicated  a  clear  intent  to  include  the 
adopted  grandchild  as  "issue"  in  a  trust 
instrument  created  earlier  by  the  testatrix. 
Holter  V.  First  Nat.  Bank  &  Trust  Co.  of 
Helena.  135  M  27,  336  P  2d  701. 

Alternative  Methods  of  Inheritance 

Where  a  claimant  sought  distribution  of 
a  decedent's  estate  claiming  an  acknowl- 
edgement in  writing  as  required  by  section 
91-404  and  an  adoption  as  provided  under 
former  section  61-136  and  offered  proof  of 
her  right  to  inherit  under  both  statutes,  the 
claimant  was  not  precluded  from  prevailing 
on  the  ground  that  she  availed  herself  of 
both  statutes  and  that  they  were  alternate 
methods  by  which  a  person  may  become  an 
heir.  In  re  Click's  Estate,   136  M   176,  346  P 


2d  987,  996. 

Inheritance  from  Natural  Parents 

The  adoption  of  a  child  did  not,  under 
section  61-135,  destroy  his  status  as  one  of 
the  issue  of  his  natural  ancestors  nor  did  the 
adopted  child  lose  his  right  to  inherit  from 
his  natural  parents.  In  re  Kay's  Estate,  127 
M  172,  260  P  2d  391,  395. 

Inheritance  through  Adoptive  Parent 

As  against  collateral  heirs,  an  adopted 
child,  in  the  absence  of  a  will,  succeeds  to 
all  the  estate  of  the  person  adopting.  In  re 
Pepin's  Estate,  53  M  240,  246,  163  P  104. 

Under  section  61-134  an  adopted  child  did 
not  obtain  the  status  of  a  natural  child  as  to 
relatives  of  the  adoptive  parent,  and  the  gen- 
eral rule  that  "issue"  does  not  include  an 
adopted  child  seeking  to  inherit  through  the 
adoptive  parent  was  not  altered.  In  re  Mil- 
ler's Trust,  133  M  354,  323  P  2d  885,  887. 


61-213.  Confidential  nature  of  record  and  proceedings.  (1)  Unles? 
the  court  shall  otherwise  order,  all  hearings  held  in  proceedings  under  this 
act  shall  be  confidential  and  shall  be  held  in  closed  court  without  admit- 
tance of  any  person  other  than  interested  parties  and  their  counsel. 

(2)  All  papers  and  records  pertaining  to  the  adoption  shall  be  kept 
as  a  permanent  record  of  the  court  and  withheld  from  inspection.  No 
person  shall  have  access  to  such  records  except  on  order  of  the  judge  of 
the  court  in  which  the  decree  of  adoption  was  entered  for  good  cause  shown. 

(3)  All  files  and  records  pertaining  to  said  adoption  proceedings  in 
the  county  and  state  departments  of  public  welfare  or  any  authorized 
agencies  shall  be  confidential  and  withheld  from  inspection  except  upon 
order  of  court  for  good  cause  shown. 

History:     En.  Sec.  13,  Ch.  240,  L.  1957. 

61-214.  Appeal.  An  appeal  may  be  taken  from  any  final  order,  judg- 
ment or  decree  rendered  hereunder  to  the  district  court  by  any  person 
aggrieved  thereby,  in  the  manner  provided  for  appeals  from  said  court  in 
other  civil  matters. 

History:     En.  Sec.  14,  Ch.  240,  L.  1957. 

61-215.  Foreign  adoption  decrees.  When  the  relationship  of  parent 
and  child  has  been  created  by  a  decree  of  adoption  of  a  court  of  any  other 
state  or  nation,  the  rights  and  obligations  of  the  parties  as  to  matters 
within  the  jurisdiction  of  this  state  shall  be  determined  by  section  61-212. 

History:     En.  Sec.  15,  Ch.  240,  L.  1957. 

61-216.  Uniformity  of  interpretations.  This  act  shall  be  so  interpreted 
and  construed  as  to  effectuate  its  general  purpose  to  make  uniform  the 
law  of  those  states  which  enact  it. 

History:     En.  Sec.  16,  Ch.  240,  L.  1957. 

61-217.  Short  title.  This  act  may  be  cited  as  the  "Uniform  Adoption 
Act." 


History:     En.  Sec.  17,  Ch.  240,  L.  1957. 
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61-218.  Minor  parent.  A  parent  who  is  a  minor  shall  have  the  right 
to  relinquish  his  or  her  child  for  adoption,  and  such  relinquishment  shall 
not  be  subject  to  revocation  by  reason  of  such  minority. 

History:     En.    61-218    by    Sec.    6,    Ch.    199, 
L.  1961. 

TITLE  69 
PUBLIC  HEALTH  AND  SAFETY 

There  are  35  chapters  under  this   title.   Only  chapter  24  relates   to  the   state   department 
of  public  welfare.  The  other  chapters  are  omitted. 

CHAPTER  24 

LONG-TERM  CARE  FACILITIES 

Section    69-2407.  Definition  of  terms. 

69-2408.  License  required. 

69-2409.  Application  for  license — form  and  content. 

69-2410.  Minimum  standards  for  physical  plant  and  staff. 

69-2411.  Investigation  and  inspection  by  the  board — term  of  license. 

69-2412.  Denial  of  license. 

69-2413.  Revocation  of  license. 

69-2414.  Notice,  hearing  and  judicial  review. 

69-2415.  Facility  to  be  open  for  inspection. 

69-2416.  Records  and  reports. 

69-2417.  Expiration  of  license — renewal — display — prohibition  of  transfer. 

69-2418.  Operational  rules  and  regulations. 

69-2419.  Residents  relying  on  treatment  by  spiritual  means. 

69-2420.  Penalties. 

69-2421.  Advisory  council. 

69-2401  to  69-2406.     Repealed. 

Repeal  homes  for  the   aged,   were  repealed  by   Sec, 

These   sections   (Sees.    1    to   6,   Ch.    192,   L.       17,    Ch.    162,    Laws    1965. 
1947;    Sec.    1,   Ch.   243,   L.    1959),   relating   to 

69-2407.  Definition  of  terms.  "Long-term  core  facility"  means  a  private 
institution,  building,  residence  or  other  place,  whether  operated  for  profit 
or  not,  which  provides,  through  its  operation  or  management,  nursing,  per- 
sonal care,  or  maintenance,  or  combinations  thereof  to  four  or  more  persons 
who,  by  reason  of  illness  or  physical  infirmity,  are  unable  to  properly  care 
for  themselves,  or  provides  sheltered  care  to  four  or  more  aged  persons  who 
require  such  shelter,  and  are  not  related  to  the  operator  by  blood  or  mar- 
riage, and  includes: 

(1)  "Nursing  home,"  being  a  facility  furnishing  skilled  nursing  care 
and  related  services  to  residents, 

(2)  "Personal  care  home,"  being  a  facility  providing  personal  care 
and  services  to  residents  not  in  need  of  skilled  nursing  care, 

(3)  "Boarding  home,"  being  a  facility  providing  only  maintenance 
and  sheltered  care  to  residents,  and, 

(4)  combinations  of  nursing  home,  personal  care  home,  and  boarding 
home. 

"Long-term  care  facility"  does  not  include:  (a)  a  home,  institution,  or 
other  place  operated  by  the  United  States  or  any  agency  thereof,  or  by  the 
state  of  Montana  or  a  political  subdivision  thereof. 
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I       (b)     any   hospital,   medical   facility   or   related   facility   required   to   be 
licensed  under  chapter  29  of  Title  69,  R.  C.  M.,  1947,  or  amendments  thereto. 

(c)  a  hospital,  sanitarium  or  other  institution  whose  principal  activity 
or  business  is  the  care  and  treatment  of  persons  suffering  from  mental  or 
nervous  disease. 

(d)  hotels,  motels,  boardinghouses,  rooming  houses  or  similar  ac- 
commodations. 

"Person"  means  a  natural  person  or  persons,  firm,  partnership,  associ- 
ation or  corporation. 

"Board"  means  the  state  board  of  health  of  the  state  of  Montana. 

"Resident"  means  a  person  admitted  to  a  home  as  a  patient  or  for 
personal  or  sheltered  care. 

"Welfare"  means  the  enjoyment  of  health  and  the  common  blessings 
of  life. 


History:     En.  Sec.   1,  Ch.   162,  L.    1965. 

Title  of  Act 

An  act  to  define  long-term  care  facility 
for  ill,  infirm  or  aged  persons;  providing  for 
inspection,  licensing  and  regulation  of  such 
facilities  by  the  state  board  of  health;  pro- 
viding for  establishment  of  standards  for 
physical  plant,  staff  and  operation  of  such 
facilities;  providing  procedures  for  issuance, 
denial    or    revocation    of    license    and    admin- 


istrative and  judicial  review  thereof;  making 
unlicensed  operation  of  such  facility  unlawful 
and  providing  penalties  therefor;  providing 
an  advisory  council  to  assist  the  state  board 
of  health;  providing  for  continuation  of  exist- 
ing regulations  until  regulations  under  this 
act  are  adopted,  published  and  distributed; 
providing  a  severability  clause;  and  repealing 
sections  69-2401,  69-2402,  69-2403,  69-2404, 
69-2405,  and  69-2406,  R.  C.   M.,   1947. 


69-2408.  License  required.  No  person  shall  open,  conduct,  manage, 
or  maintain  a  long-term  care  facility  without  a  license  from  the  state 
board  of  health. 

History:     En.  Sec.  2,  Ch.  162,  L.  1965. 

69-2409.  Application  for  license — form  and  content.  Application  to 
conduct  and  operate  a  long-term  care  facility  shall  be  made  to  the  state 
board  of  health  in  writing  on  forms  furnished  by  it  fifteen  (15)  days  prior 
to  the  proposed  opening,  and  annually  thereafter.  Each  application  for 
such  license  shall  be  accompanied  by  a  license  fee  of  twenty  dollars 
($20.00),  which,  if  the  license  is  granted  shall  be  retained  and  deposited  in 
the  state  treasury,  or,  if  the  application  be  denied  the  fee  shall  be  returned 
to  the  applicant.  The  application  shall  contain  (a)  the  name  and  address 
of  the  applicant  if  an  individual,  and  if  a  firm,  partnership  or  association, 
of  every  member  thereof,  and  in  the  case  of  a  corporation,  the  name  and 
address  thereof  and  of  its  officers; 

(b)  the  location  of  the  facility  for  which  a  license  is  sought; 

(c)  the  name  of  the  person  or  persons  under  whose  management  or 
supervision  the  facility  will  be  conducted; 

(d)  the  number  and  type  of  residents  for  which  maintenance,  care, 
or  nursing  is  to  be  provided;  and 

(e)  such  information  relating  to  the  number,  experience,  and  trainina 
of  the  employees  of  the  facility  as  the  board  may  require. 

History:     En.  Sec.   3,  Ch.   162,  L.   1965. 

69-2410.  Minimum  standards  for  physical  plant  and  staff.  The  board 
shall    prescribe    and    publish    minimum    standards    for    all    facilities,    dis- 
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tinguishing  between  those  for  residents  requiring  nursing  care,  only  per- 
sonal care,  only  sheltered  care,  and  facilities  providing  combinations  of 
types  of  care.  These  standards  shall  relate  to:  (a)  location  and  con- 
struction of  the  facility,  including  plumbing,  heating,  lighting,  ventilation, 
and  other  housing  conditions  which  inure  to  the  health,  safety,  and  com- 
fort of  residents  and  their  protection  from  fire  hazards,  provided  that  in  all 
nonfire-resistant  homes  two  stories  or  more  in  height  with  ten  or  more  resi- 
dents, automatic  sprinkler  systems  acceptable  to  the  state  fire  marshal  shall 
be  installed,  with  said  state  fire  marshal  to  issue  for  the  information  and 
use  of  the  board,  certificates  of  compliance  with  fire  regulations  and  stan- 
dards applicable  to  the  facilities. 

(b)  numbers  and  qualifications  of  personnel,  including  managerial 
and  nursing  personnel,  having  responsibility  for  care  given  to  residents. 

(c)  sanitary  conditions  in  the  facility  and  its  grounds  including  water 
supply,  sewage  disposal,  food  handling,  laundries  and  general  hygiene 
inuring  to  the  health  and  comfort  of  residents. 

(d)  diet  based  on  good  nutritional  practice,  the  needs  of  residents 
and  recommendations  of  the  resident's  attending  physician. 

(e)  fixtures  and  equipment  essential  to  the  health  and  safety  of 
residents. 

History:     En.   Sec.   4.  Ch.    162,  L.    1965. 

69-2411.     Investigation  and  inspection  by  the  board — term  of  license. 

Upon  receipt  of  application  for  license  hereunder,  the  board  shall  cause  an 
inspection  of  premises  to  be  used  for  such  facility  to  be  made  by  its 
authorized  representative,  and  if  satisfied  that  minimum  standards  are  met 
and  that  the  applicant  and  proposed  staff  are  qualified,  shall  issue  a  license 
to  operate  for  a  period  of  one  year.  A  provisional  license  for  a  period  of  less 
than  one  year  may  be  issued  by  the  board  in  its  discretion  when  it  deter- 
mines that  operation  of  a  facility  prior  to  qualification  for  regular  license 
will  not  result  in  undue  hazard  to  residents  thereof  or  the  demand  for  such 
facility  accommodations  are  not  otherwise  reasonably  met  in  ihe  community 
at  the  time  of  application. 

Inspection  will  be  conducted  annually  upon  receipt  of  application  for 
renewal  of  license  and  may  be  conducted  at  such  other  times  as  deemed 
necessary  for  reported  violations  of  this  act  or  minimum  standards,  rules 
or  regulations  adopted  to  implement  this  act. 

History:     En.   Sec.   5,   Ch.    162,   L.    1965. 

69-2412.  Denial  of  license.  An  application  for  license  may  be  refused 
on  any  of  the  following  grounds: 

(a)  failure  to  meet  minimum  standards  prescribed  under  section  4 
[69-2410]  hereof. 

(b)  nursing  or  other  staff  personnel  insufficient  in  number  or  not 
licensed  as  required  by  law,  or  unqualified  by  lack  of  training  or  experience 
properly  to  care  for  proposed  number  and  type  of  residents. 

(c)  conviction  of  a  felony  as  shown  by  certified  copy  of  the  judicial 
record  of  conviction  of  the  applicant  or  of  any  of  its  members  or  officers 
or  of  a  person  designated  to  manage  or  supervise  the  facility;  or  other 
satisfactory  evidence  that  the  applicant,  manager  or  supervisor  of  the  facility 
possesses  traits  of  character  inimical  to  the  health  and  safety  of  residents. 
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(d)  financial  inability  to  operate  and  conduct  the  facility  in  accord 
with  the  requirements  of  this  act  and  the  minimum  standards,  rules  and 
regulations  adopted  thereunder,  affecting  the  health,  welfare  and  well-being 
of  the  residents. 

History:     En.  Sec  6.  Ch.   162,  L.   1965. 

69-2413.  Revocation  of  license.  A  license  may  be  revoked,  or  a  re- 
newal thereof  denied  for  any  of  the  following  reasons:  (a)  cruelty  or  in- 
difference to  the  welfare  of  the  residents; 

(b)  misappropriation  of  the  property  or  funds  of  the  resident; 

(c)  conversion  of  the  property  of  the  resident  without  his  consent; 

(d)  violation  of  'any  provision  of  this  law  or  of  the  minimum  standards, 
rules,  or  regulation  of  the  board  pormulgated  thereunder; 

(e)  any  ground  upon  which  an  application  for  a  license  may  be  denied 
as  prescribed  in  section  6  [69-2412]  hereof. 

History:     En.  Sec.  1.  Ch.   162,  L.   1965. 

69-2414.  Notice,  hearing  and  judicial  review.  The  board,  after  notice 
and  opportunity  for  hearing  to  the  applicant  of  [or]  licensee,  is  authorized 
to  deny,  suspend  or  revoke  a  license  in  any  case  in  which  it  finds  that  there 
has  been  a  substantial  failure  to  comply  with  the  requirements  established 
under  this  law.  Such  notice  shall  be  effected  by  registered  mail,  or  by  person- 
al service  setting  forth  the  particular  reasons  for  the  proposed  action  and 
fixing  a  date  not  less  than  thirty  (30)  days  from  the  date  of  such  mailing 
or  service,  at  which  the  applicant  or  licensee  shall  be  given  an  opportunity 
for  a  prompt  and  fair  hearing.  On  the  basis  of  any  such  hearing,  or  upon 
default  of  the  applicant  or  licensee  the  board  shall  make  a  determination 
specifying  its  findings  of  fact  and  conclusions  of  law.  A  copy  of  such  determi- 
nation shall  be  sent  by  registered  mail  or  served  personally  upon  the  ap- 
plicant or  licensee.  The  decision  revoking,  suspending  or  denying  the 
license  or  application  shall  become  final  thirty  (30)  days  after  it  is  so 
mailed  or  served,  unless  the  applicant  or  licensee  within  such  thirty  (30) 
days'  period,  commences  an  action  in  the  district  court,  pursuant  to  this 
section.  The  procedure  governing  hearings  'authorized  by  this  section  shall 
be  in  accordance  with  rules  promulgated  by  the  board  with  the  advice  of 
the  advisory  council.  A  full  and  complete  record  shall  be  kept  of  all  pro- 
ceedings, and  all  testimony  shall  be  reported  but  need  not  be  transcribed 
unless  the  decision  is  reviewed  pursuant  to  this  section.  A  copy  or  copies 
of  the  transcript  may  be  obtained  by  any  interested  party  on  payment 
of  the  cost  of  preparing  such  copy  or  copies.  Witnesses  may  be  subpoenaed 
by  either  party. 

Any  applicant  or  licensee  of  the  state  aggrieved  by  the  decision  of 
the  board  after  a  hearing,  may,  within  thirty  (30)  days  after  mailing  or 
serving  of  notice  of  the  decision  as  provided  in  this  section,  commence  an 
action  in  the  district  court  of  the  county  in  which  the  long-term  care 
facility  is  located  or  to  be  located,  by  the  filing  of  a  verified  complaint 
against  the  board  as  defendant,  and  summons  shall  issue  and  all  further 
proceedings  be  conducted  as  in  the  case  of  ordinary  civil  actions.  The 
board  shall,  upon  filing  its  answer,  certify  and  file  therewith  in  the  court 
wherein  the  action  is  pending  a  certified  copy  of  the  record  and  decision, 
including  the  complete  transcript  of  the  hearings  on  which  the  decision 
is  based.  Findings  of  fact  by  the  board  shall  be  conclusive  unless  sub- 
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stcmtially  contrary  to  the  weight  of  the  evidence,  or  unless  in  conflict 
with  law,  but  upon  good  cause  shown  the  court  may  remand  the  case  to 
the  board  to  take  further  evidence,  and  the  board  may  thereupon  affirm, 
reverse  or  modify  its  decision.  The  court  may  affirm,  modify  or  reverse 
the  decision  of  the  board  and  either  the  applicant  or  licensee  or  the  board 
or  state  may  apply  for  such  further  review  by  appeal  or  otherwise,  as  is 
provided  by  law.  Pending  final  disposition  of  the  matter  the  status  quo  of 
the  applicant  or  licensee  shall  be  preserved,  except  as  the  court  otherwise 
orders  in  the  public  interest. 

History:     En.   Sec.   8,  Ch.   162,  L.    1965. 

69-2415.  Facility  to  be  open  for  inspection.  Premises  proposed  for 
use  as  a  facility  by  an  applicant  for  license,  and  premises  used  as  a  fa- 
cility by  a  licensee  shall  be  open  at  all  reasonable  times  to  inspection  by 
the  board  or  its  authorized  agents.  The  applicant  or  licensee  shall  furnish 
to  the  board  or  its  agent  such  information,  opportunity  for  observation,  and 
access  to  records  as  the  proper  enforcement  of  this  act  and  the  rules  and 
regulations  implementary  thereof  require. 

History:     En.  Sec.  9,  Ch.   162,  L.   1965. 

69-2416.  Records  and  reports.  Every  licensee  shall  keep  such  records 
and  make  such  reports  as  the  board  shall  prescribe  under  this  act.  An  an- 
nual report  containing  statistical  and  informational  data  shall  be  submitted 
by  each  licensee  for  the  preceding  calendar  year  not  later  than  January- 
Si  of  each  year.  Such  report  shall  be  submitted  on  forms  supplied  by  the 
board. 

History:     En.  Sec.  10,  Ch.  162,  L.  1965. 

69-2417.  Expiration  of  license  —  renewal  —  display  —  prohibition  of 
transfer.  A  license  shall  expire  one  (1)  year  after  date  of  issuance  unless 
renewed  or  unless  specifically  issued  for  a  lesser  period.  The  expiration 
dote  shall  be  clearly  shown  on  each  license.  The  license  shall  be  displayed 
in  a  conspicuous  place  inside  the  facility  near  the  place  where  residents 
are  admitted.  A  license  shall  be  valid  only  in  the  hands  of  the  person  to 
whom  it  is  issued  and  shall  not  be  subject  to  sale,  assignment  or  other 
transfer,  voluntary  or  involuntary,  nor  shall  a  license  be  valid  for  any 
premises  other  than  those  for  which  originally  issued.  Upon  discontinuance 
of  the  operation  of  the  facility  or  transfer  of  ownership  the  license  shall  be 
returned  to  the  board  for  cancellation. 

History:     En.  Sec.  11,  Ch.   162,  L.  1965. 

69-2418.  Operational  rules  and  regulations.  In  addition  to  the  au- 
thority to  prescribe  minimum  standards,  the  board  shall  adopt  and  enforce 
rules  and  regulations  concerning  the  operation  and  conduct  of  long-term 
care  facilities,  and  the  care,  treatment  and  maintenance  of  residents  therein 
as  it  shall  deem  necessary  for  the  protection  of  the  health  and  welfare  of 
residents.  Such  rules  and  regulations  shall  relate  to:  (a)  age  and  physical 
requirements  for  admission; 

(b)  records  of  resident's  medical  history,  funds,  property  and  contract 
with  the  operator; 

(c)  medical  supervision  and  resident  care  including  use  of  physical 
restraints; 

(d)  reporting  of  contagious  disease,  epidemic  outbreak  or  food  poison- 
ing; 
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(e)  administration,  storage  and  handling  of  medications,  narcotics, 
barbituates  and  compressed  gases; 

(f)  visiting  hours  and  areas. 

History:     En.  Sec.   12.  Ch.   162.  L.   1965. 

69-2419.  Residents  relying  on  treatment  by  spiritual  means.  Nothing 
in  this  law  or  the  rules  and  regulations  adopted  pursuant  thereto  shall  be 
construed  as  authorizing  the  medical  supervision,  regulation,  or  control 
of  the  remedial  care  or  treatment  of  residents  in  any  facility  conducted  for 
those  who  rely  upon  treatment  by  prayer  or  spiritual  means  in  accordance 
with  the  creed  or  tenets  of  any  well  recognized  church  or  religious  de- 
nomination. A  license  is  required  and  all  remaining  rules  and  regulations 
and  minimum  standards  shall  apply. 

History:     En.  Sec.  13.  Ch.  162,  L.  1965. 

69-2420.  Penalties.  The  opening  or  operation  of  a  long-term  care 
facility  as  herein  defined  without  a  license  therefore  [therefor],  or  in 
violation  of  any  provision  of  this  law  or  any  minimum  standard,  rule, 
regulation  or  order  entered  by  the  state  board  of  health  thereunder  shall 
be  a  misdemeanor  punishable,  upon  conviction,  by  a  fine  of  not  more  than 
one  hundred  dollars  ($100)  for  the  first  offense  and  not  more  than  three 
hundred  dollars  ($300)  for  each  subsequent  offense,  and  each  day  of  a 
continuing  violation  after  conviction  shall  be  considered  a  separate  offense. 

History:     En.  Sec.  14,  Ch.   162.  L.  1965. 

69-2421.  Advisory  council.  The  governor  shall  appoint  a  long-term 
care  facility  advisory  council  to  consult  with  the  board  in  matters  of  policy 
and  in  the  development  and  revision  of  rules,  regulations  and  standards 
affecting  the  administration  of  this  act.  The  council  shall  consist  of  the 
executive  officer  of  the  board,  who  shall  serve  as  chairman  ex  officio,  the 
state  director  of  public  welfare,  ex  officio,  one  (1)  individual  of  recognized 
ability  in  the  field  of  nongovernment  hospital  administration,  one  (1)  licensed 
physician,  two  (2)  individuals  of  recognized  experience  in  the  operation  of 
facilities  providing  nursing  or  personal  or  sheltered  care  to  ill,  infirm  or  aged 
persons,  one  (1)  registered  professional  nurse  and  two  (2)  individuals  with 
broad  civic  interests  generally  and  a  special  interest  in  the  health  and  wel- 
fare of  persons  in  need  of  the  services  of  long-term  care  facilities. 

Each  appointed  member  shall  serve  for  a  term  of  one  (1)  to  three  (3) 
years  as  designated  by  the  governor  in  his  appointment.  In  designating 
the  duration  of  appointments  the  governor  shall  endeavor  to  avoid  ex- 
piration of  more  than  three  (3)  of  the  appointees'  terms  in  any  twelve 
(12)  month  period. 

The  advisory  council  shall  meet  at  the  call  of  the  chairman.  At  the 
request  of  any  four  (4)  of  the  appointed  members,  the  chairman  shall  call 
a  meeting  of  the  council. 

The  members  shall  serve  without  compensation  other  than  per  diem 
at  the  rate  of  ten  dollars  ($10.00)  per  day  and  mileage  at  the  rate  of  eight 
cents  (8^)  per  mile  in  lieu  of  reimbursement  for  actual  expenditures  made 
in  the  course  of  their  duties  and  that  cost  for  such  meetings  come  from 
the  state  board  of  health. 

History:     En.  Sec.  15.  Ch.  162,  L.  1965. 
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Saving    Clause 

Section  16  of  Ch.  162,  Laws  1965  read 
"Effective  date  of  regulations.  The  minimum 
standards  and  rules  and  regulations  hereto- 
fore prescribed  by  the  board  under  section 
69-2405,  R.  C.  M.,  1947,  as  amended,  shall 
remain  in  effect  until  minimum  standards 
and  rules  and  regulations  adopted  under  this 
act  shall  have  been  published  by  the  board 
and  copies  thereof  transmitted  to  all  then 
current    applicants    and    licensees." 

Repealing  Clause 

Section    17    of    Ch.    162,    Laws    1965    read 


"Repeal  of  existing  statutes.  Sections  69-2401, 
69-2402,  69-2403,  69-2404,  69-2405,  and  69- 
2406,  R.  C.  M.,   1947,  are  repealed." 

Separability  Clause 

Section  18  of  Ch.  162,  Laws  1965  read 
"It  is  the  intent  of  the  legislative  assembly 
that  if  a  part  of  this  act  is  invalid,  all  valid 
parts  that  are  severable  from  the  invalid  part 
remain  in  effect.  If  a  part  of  this  act  is 
invalid  in  one  or  more  of  its  applications, 
the  part  remains  in  effect  in  all  valid  appli- 
cations that  are  severable  from  the  invalid 
applications." 


TITLE  80 
STATE  INSTITUTIONS 

On  the  institutions  here  listed,  only  the  law  showing  location  and  purpose  of  each 
institution  is  quoted;  and  the  law  on  responsibility  of  a  county  welfare  department  to 
investigate  a  request  to  waive  or  reduce  the  per  diem  charge  by   some   of  the  institutions. 

The  State  School  for  Deaf  and  Blind  is  under  the  general  supervision  and  control  of 
the  State  Board  of  Education. 

The  other  institutions  are  under  the  general  supervision  and  control  of  the  State  Department 
of  Institutions. 

MONTANA  STATE  SCHOOL  FOR  THE  DEAF  AND  BLIND 

80-103.  Objects  and  purposes  of  institution.  The  Montana  state  school 
for  the  deaf  and  blind  (in  the  City  of  Great  Falls)  shall  be  a  residential  and 
boarding  school  for  children  and  adolescents  who  are  deaf  or  blind,  or 
whose  hearing  or  sight  is  so  defective  that  they  cannot  be  successfully 
taught,  and  for  such  reason  are  unable  to  receive  a  sufficient  or  proper  edu- 
cation in  the  public  schools  of  the  state.  The  object  and  purpose  of  such 
school  shall  be  to  furnish  and  provide,  by  the  use  of  specialized  methods 
and  systems,  and  ordinary  public  school  education  and  to  teach  such 
trades  and  vocations  as  will  enable  children  attending  such  school  to  be- 
come independent  and  self-sustaining  citizens. 


History:  En.  Sec.  2,  Ch.  182.  L.  1943;  re-en. 
Sec.  1.  Ch.  169,  L.  1949.  (only  a  portion  of 
this   section  is   here   quoted). 


NOTE.— The  words,  "City  of  Great  Falls", 
are  taken  from  Section  80-102  and  inserted 
here  by  compiler. 


PAYMENTS  FOR  THE  CARE  OF  RESIDENTS 
OF  INSTITUTIONS 

80-1601.  Institutions  subject  to  per  diem  charge.  The  state  department 
of  institutions  shall  collect  and  process  per  diem  payments  for  the  care 
of  residents  in  the  following  institutions: 

(1)  Montana  Children's  Center, 

(2)  State  Hospital, 

(3)  State  Training  School  and  Hospital, 

(4)  State  Pulmonary  Disease  Hospital, 

(5)  Montana  Veterans'  Home, 

(6)  Montana  Center  for  the  Aged. 
History:  En.  Sec.  13.  Ch.   199.  L.  1965. 
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80-1603  (2)  Application  to  pay  less — investigation  and  review.  A  res- 
ident or  responsible  person  may  apply  to  the  department  for  permission  to 
pay  less  than  the  per  diem  charge  or  none  of  the  per  diem  charge.  On  re- 
ceipt of  such  an  application,  the  department  shall  request  an  investigation 
by  the  county  department  of  public  welfare  of  the  county  in  which  the  resi- 
dent or  responsible  person  is  a  resident.  The  county  department  of  public 
welfare  shall  submit  to  the  department,  on  forms  furnished  by  the  depart- 
ment, no  later  than  sixty  (60)  days  after  the  request,  a  report  and  recom- 
mendation on  the  ability  of  the  resident  or  responsible  person  to  pay  all  or 
a  part  of  the  per  diem  charge. 

History:     En.  Sec.  15,  Ch.  199,  L.  1965.  (only 
a  portion  here  quoted). 

STATE  PULMONARY  DISEASE  HOSPITAL 

80-1701.  Location  and  primary  function  of  hospital — secondary  func- 
tion. (1)  The  institution  located  at  Galen  is  the  State  Pulmonary  Disease 
Hospital  and,  as  its  primary  function,  provides: 

(a)  Treatment  of  tuberculosis  and  silicosis  (commonly  called  miner's 
consumption). 

(2)  If  there  are  space  and  funds  available,  the  hospital  shall  also 
treat  the  following: 

(a)  Emphysema,  bronchiectasis,  carcinoma  of  the  lung  and  other  dis- 
eases of  the  lung  pertaining  to  pulmonary  disorders. 

(b)  Geriatric  and  senile  patients  afflicted  with  pulmonary  disorders 
and  patients  who  are  residents  of  another  state  institution. 

History:    En.  Sec.  17,  Ch.  199,  L.  1965. 

MONTANA  VETERANS'  HOME 

80-1801.  Location  and  function  of  home — persons  admitted.  The  in- 
stitution at  Columbia  Falls  is  the  "Montana  Veterans'  Home"  and,  as  its 
primary  function,  provides  home  and  subsistence  for  honorably  discharged 
veterans.  The  department  may  also  admit  wives  or  widows  of  honorably 
discharged  veterans  to  the  home  if  space  allows. 

History:     En.  Sec.  20,  Ch.  199,  L.  1965.  to    earn    a    livelihood    as    result    of    the    dis- 

NOTE. — One  of  the  eligibility  requirements 
is,   "Be  an  invalid  and  have  become  unable 

STATE  PRISON 

80-1901.  Location  and  function  of  prison.  The  institution  at  Deer  Lodge 
is  the  "State  Prison"  and  as  its  primary  function  provides  facilities  for  the 
custody,  treatment,  training  and  rehabilitation  of  adult  criminal  offenders. 

History:     En.  Sec.  27,  Ch.  199,  L.  1965. 

MONTANA  CHILDREN'S  CENTER 

80-2101.  Location  and  function  of  center.  The  institution  located  at 
Twin  Bridges  is  the  "Montana  Children's  Center."  The  primary  function 
of  the  center  is  the  support  and  care  of  dependent  or  neglected  children 
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as  defined  in  section  10-501,  R.  C.  M.   1947,  who  require  separation  from 
their  families  or  foster  families  or  for  whom  foster  care  cannot  be  obtained. 

History:     En.  Sec.  38,  Ch.  199.  L.  1965. 

STATE  VOCATIONAL  SCHOOL  FOR  GIRLS 
AND  STATE  INDUSTRIAL  SCHOOL 

80-2201.  Location  and  functions  of  schools.  The  state  vocational  school 
for  girls  is  the  institution  located  in  Helena  and  has  as  its  primary  function 
the  care,  education,  training,  treatment  and  rehabilitation  of  girls  ten  (10) 
years  of  age  or  older  and  under  twenty-one  (21)  years  of  age  who  are  com- 
mitted to  the  school  by  a  court  as  provided  by  law.  The  state  industrial 
school  is  the  institution  located  in  Miles  City  and  has  as  its  primary  function 
the  care,  education,  training,  treatment  and  rehabilitation  of  boys  ten  (10) 
years  of  age  or  older  and  under  twenty-one  (21)  years  of  age  who  are  com- 
mitted to  the  school  by  a  court  as  provided  by  law. 

History:     En.  Sec.  45.  Ch.  199.  L.  1965. 

STATE  TRAINING  SCHOOL  AND  HOSPITAL 

80-2301.  Location  and  function  of  school.  (1)  The  institution  located 
at  Boulder  is  the  "State  Training  School  and  Hospital."  The  primary  function 
of  the  school  is  the  care,  treatment,  training  and  education  of  mentally  re- 
tarded persons. 

(2)  As  used  in  this  act  "mental  retardation"  is  a  state  of  subnormal 
development  of  the  human  organism  which  results  in  the  mental  incapability 
of  the  person  affected  to  adapt  himself  to  the  daily  demands  of  his  social 
environment. 

History:     En.  Sec.  58,  Ch.  199,  L.  1965. 

DIVISION  OF  MENTAL  HYGIENE— STATE  HOSPITAL 

80-2401.  Location  and  function  of  hospital — hospital  in  division  of  men- 
tal hygiene.  The  institution  located  at  Warm  Springs  is  the  "State 
Hospital."  The  only  function  of  the  state  hospital  is  the  care  and  treatment 
of  mentally  ill  persons  and  alcoholics.  The  state  hospital  is  in  the  division 
of  mental  hygiene  of  the  department  of  institutions. 

History:     En.  Sec.  67,  Ch.  199,  L.  1965. 

MONTANA  C:ENTER  FOR  THE  AGED 

80-2501.  Location  and  function  of  center.  The  institution  located  at  Lew- 
istown  is  the  "Montana  Center  for  the  Aged."  The  primary  function  of  the 
center  is  the  care  and  treatment  of  senile  persons  who  have  been  admitted 
to  the  state  hospital  and  subsequently  transferred  to  the  center.  As  used 
in  this  act  "senility"  means  mental  illness  resulting  from  the  aging  process. 

History:     En.  Sec.  71,  Ch.  199,  L.  1965. 
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